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|| Parſon's Counſellor, 
WITH THE | 
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| | Y THES or "IYTHING 


| ' © In TwoBooks. © 
ff The firſt ſhewerh the Order every Parſ>n,Vi- 


car, ©. ought to obſerve in obtaining a Spiritual 
| Preferment, and what Duties 'are incumbent upon 
| him after the taking the ſame,and many other thin:'s 
neceſlary for "uy CLERGY-MAN tg know and 
obſerve. 


The Second fhews,in what manner all Sorts of Th be-, | 
| Offerings, Mortuaries , and other Church Duties ave to be paid. / 
| as well in LONDON as elſewhere, and as well by the Cann as). 

Common and Statute-Laws, andin what Courts and manner they | | 
1 may be recovered, what Charges 'they are ſubjet to, and many 1 
| | nos ing the ſame, neceſſary for CLERGY-M&N Wy 


— 


"M Correfled , and inlarged i in many 


gh the whole Book,with a Table, NC. 
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| I do allow the Re-printing 
F the Parſons Counſellor, as ' 
nt it is now Corrected and 
4  Inlarged. 


Jo. Fra. North, 


To THE 
RIGHT HONOURABLE 


AND 
ALE SIVRALND 


FATHER: in GOD, 


THOMAS 
Lord Biſhop of 
5 els and Coventry. 


My 7) 
| NWe-i; Thought to have fond 
= 8 ths Trifle into; the 
- World 'without Da- 
tron or Authors Name to it ; 
out * tis well _ how ſean- 
A 2' dalow 


The Epiſtle 
dalous it is to that Child whoſe 


Parent u aſhamed to own it ; 


I therefore reſolved to run 
the Cenſure of a Critical 


World: Aud then obſerving 


how ancient Dedications have 
been both by Greek and La- 
tin Authors, and that they 
are continued to this day 
throughout all Chriftendom, I 
reſolved not to be fmgular : 
Ang. confiderms that this hit- 
tle Undertaking was perform- 
et at the Requeſt of ſome 
Reverend Clergy-men of your 
Lordſhips Dioceſs, and that it 
was nurſed up to. what it 1s 


0% preſented to 'your Lord- 
ſhip there likewiſe , I concei- 


ved it could not? challenge the 
3 Pas 


Dedicatory. 

Patronage of any other mcre 
properly than of your Lord- 
ſhip; and therefore ſuch as 
it is, I here humbly preſent 
it to your Lordſhip. Mp 
Lord, at firit I deſigned no 
more but the Second Part .of 


| mhat it now 1is.: but obſer- 


MW Lordſhips diligent 
and great care at your Lord- 
ſhips Primary Viſitation at 
Derby againit Symony , Di- 
rdations and Nonreſdence, 
the three great Pets in the 
Church, I added three Chap- 
ters upon thoſe Subjetts; and 
after adding one thing after 
another, it came to make a 


arvtintt Part of this Work a- 
lone. My Lord, Your Lord- 


A3 hp 


The Epiſtle 
ſhip has had many Honouras 
ble and worthy Predeceſſors , 
and I cannot forbear to men- 
tion to your Lordſhip your 
immediate Predeceſſor , my 
Lord Biſhop Hacket , with 
what mmdefatigable Industry 
did he repair, or rather _re- 
edifie the Church at Lich- 
field, which he happily. i= | 
ved to finiſh.? A Work-could 

hardly have been performed 

by any other. How circum- | 
ſpeitly, prudently and 'dili- 
gently did he govern his 
Church , never abſenting him- 
ſelf, unleſs in his Majeſtie's 
and Countrey's Service 4 How 
contantly did he wifit and 
preach through his Dioceſe e 


y 


| 
'- 


Dedicatory. 
A Religious Pattern for all 
his Clergy. What great In- 
feght had he both in the Cru, 
Canon and Common Lays , 
that related to the Church 
Government * How oft did 
he fit in his Confidtory to ſee 


Fuitice done © Nay , what 


did he neglet , that became 
a worthy Prelate to do © 
And for his deep and pro- 


found Learning im his Fun- 


* - O 
tion, certainly few exceed- 


ed him, if I have any 


Fudement, My Lord, I 


have obſerved three things 


perpetuate mens Memory to 


Poſterity , Children, learned 
W ritings , and publick and 


 emiment Buildings, he was 


At for: 


The Epiſtle. 
fortunate in them all ; He 
has left a worthy Son to tte 
herit his Name N Virtue, and 
Temporal Eilate; He has 
Left many learned Works for 
the benefit of | Poſterity , 
whereof Foy are already 
made publick; and he has - 
made himſelf no leſs eminent 
by his. publick Buildings , 
witneſs his Cathedral Church 
at Lichfield, and "Trinity 
Colledge in Cambridge, 

where he had his Education ; 
befides many other W orks of 
Piety and Charity in thoſe few 
years he was Biſhop. My 
. Lord, God hath not yet bleſt 
you with Children , but may 
in good time, to preſerve YOUX 


Name 


" Hli_ 


Name : And I have heard 
your. Lordſhip intends Jome e- 
minent Works for the Pub- 
lick ; and that your Lordſhip 
hath reſolved to goon, where 
your Predeceſſor - fejn Build. 
ing a Palace for your felf 
and Succeſſors ; T have great 
reaſon to haben , having 
heard your Lordſh hip ſo often 
declare you would do it ; and 
having laid your Hand to the 
Plow in preparing ſome. Ma- 
terials towards it, I know you 
will. not-- look back: T have 
heard your Lordſhip declare 
how much you delight in Ho- 
ſpitality , which-can never be 


/o fplendid ; as ina Palace of x;,, 1; 
your own Building : : And here- 


by 


The Epiſtle; GT. 
by your Lordſhip will make 
your ſelf as eminent in the 
next Age, as your worthy 
Predeceſſor is in the preſent , 
than which nothing can be 
greater ſatisfattion to all, but 


chiefly to, 
My Honoured good Lord, 
Your Lordſhips moſt duti- 
ful Son, and moſt 


obedient Servant; 


D. Degge, 


'To 


—__—— 


To the Parſons, Vicars , 

"and the reſt of the Re- 
verend Clergy of the 
Church of England. 


F Our hind acceptance of the 
= former Impreſſions of this 
*Book, has encouraged me again to 
appear in Publick, The firſt was 
burried to the Preſs ſo haſtily, that I 
had not time ſeriouſly to peruſe it , 
whereby ſome things were ſlipt in 
the Copy ; and my being far from 
the Preſs, occaſioned many af bop 
by the Printer. In this and the la- 
ter , ſomething more care has been 
taken. The only eſſential over- 
fight in the firſt Impreſſion (which I 
have yet diſcovered) was in the fixth 


Chapter of the firſt Book, , which 1 
| mift 


muſt fill defire may be correfled by 
this. T added many things to the 
ſecond and third Edition, with three 
whole Chapters ; and ſome things to 
this. Tour continued kind accep- 
tance makes me think my labour 
well beſtowed. nn 


Et fic Valcte. 


TO THE 


Courteous Reader. 


\ 


TT is obſerved in the ſecond 
Part of Sir Edward Coke's Re- co:44. 
ports, in the Biſhop of Winche- 
ſters Caſe, that there were two 

great Perſecutions of the Chrr 

{tan Religion , the one under 

r-914r , the other under 7u- 
lian the Apoſtate : The firſt by 
murdering the Prieſts, that by 
their preaching adyanced the 
Chriſtian Religion : The latter, 
by ſpoiling the Church of its 
Revenues. The former contra- 
ry to expectation advanced, and 
not ſuppreſſed Religion: For 
it has proycd an all Ages, that 
| ſanguts 


- 
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ſanguis Martyrumeſt ſemen Eccle- 
ie ; for the patient ſuffering of 
ſo many Martyrs of the Primi- 
tive Chriſtians gave the World 
a ſufficient Teſtimony ,that thoſe 
poor Chriſtians had ſome cxtra- 
ordinary Divine Afliſtance to 
undergo with patience: ſomuch 
Cruelty , that no others durſt 
put themſelves unto the trial of, 
Bur the taking away. the Reve- 
- nues of the Church , Martyred 
the Prieſthood it ſelf, and ſtruck 
at the Foundation: For when 
People faw there was nothing: 
left but Perſecutions, no Suſte- 
nance for thoſe that Miniſtred 
at the Alcar , it diſcouraged 
them to breed their Children 
up to a ſtudy that adyanced 
them to nothing but danger ; 
which introduced great 1gno- 
rance of the true Knowledge 
of God and Religion: So that 
as one killed the Prieſts, the 
other 


To the Reader. 

other deſtroyed the very Pricſt- 

hood it ſelf. And though the 

Apoſtle St. Paul got his Living » G15. 

by his labour, that he night 

not become burthenſome to his 

Proſelytes; yet the ſame Apo- : 

ſtle tells us, That the Labourer is s rY 7s, 0p 

worthy of his hire, and that by 

the Law of Moſes , The Ox was omg cat 

not to be muzzled that treads forth 

the Corn : And by way of Expo- 

ſtulation in another place , ſays, 

Who goes on warfare at his own * 09-7919 

Charge? who plants a Vineyard and 

eats not of the Fruit thereof? and 

who feeds a Flock, and eats not of 

the Milk thereof? for he that 

ploweth ſhould plow in hope, and 

he that threſheth ſhould be .parta- 

ker of his hope. And again fays 

he, Is it a greal thing . that thoſe 

that ſow to you ſpiritual things , 

ſhould reap carnal? And do you 

not know (ſays the fame Apo- 

ſtle) that they that Miniſter about 
holy 


To t he:Reader. 


holy things, live of the things of the 


Temple? And that they that wait 
at the Altar, are partakers with the 
the Altar? For {o hath the Lord 
ordained , That they that preach 
the Goſpel, ſhould live' of the Go- 
ſpel. Whateffect chis Doftrine 


wrought amongſt the Primitive 
Chrittians, you may read in the 


fourth Chaptcr of the 4s of the 
Apoſtles , where 1t1s ſaid ; That 


as many as were poſſeſſors of Houſes 


or Lands fold them, and brought 


the prices of things that were ſold , 
and laid them down at the Apoſtles 
feet ; and diſtribution was made to 
every man according as he had 
need. But the Chriſtians of this 
— Age are fo far from cl- 
ng their Houſes and Lands, * 
and laying-the price at the Apo- 
{tes feer, that they will rather 
detain that from the Clergy, 
which by Law and Right 1s due 
to them. But certainly,had the 
lincerity 


To the Reader. 
ſincerity of the Primitive Chrt- 
ſtians continued , I ſhould never 
| have needed to have ſet Pen to 
| Paper upon this Subjz&t I am 
now about, which 1s the Law of 
Tythes or Tything: A duty eſtab- 
iſhed by the Laws of this, as of 
other Nations, for the mainten- 
ance of the Secular Clergy, and 
for their ſake 1t 15 that I have 
undertaken this Work. There ”% 
wasa Tything Table publiſhed 
many years ago by a Bachelor 
of Laws, wherein hc has learned. 
ly ſet forth the manner of Ty- 
thing by the Canon and Ecclc- 
faſtical Laws: But thoſe Laws 
and the Common Laws of this 
Realm differing in many things, | 
wherein the Common Law 1s to 
be preferred; that Tithing Table 
has often led both Parſon and 
Pariſhioners into many Errors : 
beſides the ſeveral diſcharges 
from payment of Tithes, either 

a abſolutely, 


To the Reader. 
abſolutely , or ſub modo, of divers 
Lands inErglard,by the Statutes 
or Common Laws, makes great 
alteration here from the Canon 
Laws. To rectifie which, and 
as near as may be, to reconcile 
the Canon and Common Laws, 
Idid by theperſwaſion of ſome 
Reverend Divines, firſt make 
ſome Animadverſions upon that 


th EEC 4 


Tything Table : Burt whenI had * 


done that, conſidering there 
were many more things in 


relation to Tything , that I 


could not conveniently apply 
ro the Text , concerning Pre- 


{criprtons, Cuſtoms, Compoſt- | 


tions, and other Priviledges, 
beſides the Laws concerning 
Offerings, Mortuaries, and other 
Church Dunes, fit for all men 
to know , as well Lay as Clergy, 
I adventured upon this larger 
Work, Which I the rather 
did, becauſe I do not find any 


other | 
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To the Reader, 


other that hatch publiſhed any 
compleat Wok in this kind, of 
to reconcile the Conataon and 
Canon Laws, that kind of learn- 
ing lying difperſed in our Law 
Books;l have therefore in tavour 
of the Parſons and Vicars, taken 
up a former Reſolution, and ad- 
ventured to expoſe my felt to the 
publick cenſure. And though 


* Icannotpromule any perfection 
* un this Work, yetI dare preſume 


to fay it 1s the moſt perfect 
Work of thisnature yer extant; 
though Ican pretend to nothing 
of it but the errors and miſtakes, 
which I will be thankful ro any 
body that will friendly correct, 
that I may make it more exact 
in. a future Edition, it I haveenz 


. cauragement. The liindrance of 


converling with the Learned, by 
rcaſon ot my confinement to 
the-Country , and not having 
accels to any publick Libraries , 
E a 3 hath 
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hath hindred me of ſome helpsI | 
might have had thereby.Perhaps | 
it may not be ſo acceptable to | 
thoſe in whoſe fayour I have | 
writ it, becauſe it comes from 
the Pen of one who profeſles 

himſelf a common Lawyer : But 
in my Judgment, in this Nation, 

wherein the common Laws and 

Cuſtoms of the Country prevail 

againſt the Canon and Eccieft- | 
a{tical Laws; this Subject 1s not 
alrogether pocipar tf not moſt 
proper for a common Lawyer. # 
And truly I haye through this # 
Diſcourſe dealt with asimpartial : 
an hand as the matter would |} 
admit. And though the Clergy } 
may think 1t. to their prejudice , | 
that I have at large ſer forth the 
ſeveral diſcharges by which 
Lands are freed from the pay- 
ment of Tyrhes: Yet 1n that I 
have given thera a clear light, 
which Lands cannot be ſo privi- 
ledged, 


To the Reader. 


ledged, and what Preſcriptions 
_ modus gecimandi 1s not good, 
being well aſſured that there are 
more Lands at this day eſcape 
payment of Tythes upon pre- 
tence of ſome priviledge , to 


which they have no right, than 


thoſe that pay Tythes, and 
might legally be diſcharged, 
But when I have done my beſt 
endeavour to ſerye the Reverend 
Clergy, I cannot give them 
Incouragement to depend upon 
their own Judgrnents, ground- 
ed upon any thing here writ ; 
for tho' this may ſuffice to give 
them ſome light, what ſhall be 
duc to them, yet I cannot hope 
by any thing 1 can write to 
make them Lawyers; for many 
Quere's will ariſe , that ho fore- 
ſight of mine could give an 
Anſwer to: But .chis Benefic I 
hope they will receive by my 
Labours, that they may put 
| a 3 their 


To the Reader, 
their caſe, and make their doubts 
known more pertit@cly rothe 
Learned. I had no fooner f1- 
nifhed this Iittle Tra&t concern- 
ing Tythes , bur I contfidered 
there were 'many other things 
almoſt as uſetul 'for a Clergy 


man to know, as the Law of 


Tythes: And though Mr. 
Hughes of Grays-Inn many years 
fincc , publiſhed a learned Tract 
which he intituled the Parſons 


Law; yet thereare many more 


things neceflary for a Clergy 
man to know , that are there 
only briefly, or not at all rouch- 
ed upon; and of fuch force, that 
they ruſt ether be performed 
and obſerved to make a man 
a compleat Patſon, or to make 
him none, though never fo 
cxattly inftituted and inducted, 
if OM1tted. T have therefore in 
the firlt place, before I come to 
the Law of Tythes, ſhewed, 
"ONT bee; what 
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what Simony is, and what dan- 
ger thoſe run themſelves into, 
that are guilty of 1t; what 
things every Parſon, Vicar, Oc. 
is todo before, at, and after his 
Inſtitution and Induction, to 
make him a compleat Parſon, 
G&c. what Dilapidations arc, 
and how puniſhable ; what Pri- 
viledges the Clergy have at this 
day by the Laws of England; 
what charges and payments 
their Tyrhe and Church Livings 
arc ſubject unto ; what Cauſes 
of Deprivation have been al- 
lowed of by the Laws of Eng- 
land ; what Leaſes they may take 
or ſet, and what Statutes they 
may fall in danger of; and of 
Pluralities, and who is qualified 
to havethcm, and in what man- 
ner to be accepted ; Nonreſi- 
dence, and many other things 
neceſlary for eyery Clergy man 


. fo know, I have diyided the 


a 4 whole 
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whole into Two Books , and 
them again into ſeveral Chapters 
and Paragraphs, and added a 
ſhort Table for the more ready 


finding of any thing in either. 
I have hkewiſe added a Liſt or 
Catalogue of all the Abbeys 
and Priories that were valued in 

the Kings Books at 200 /.'per 4n. 
or upwards ; and which were 
diſſolved by the Statute of 31 H. 
8. the Lands of which can only 
pretend to any priviledge to be 
diſcharged of the payment of | 
Tythes; in which I have rather 
choſen to write after Mr. Dup- 
dale, being a ſurer Author then 
Mr. Speed, 11 whom I have ob- 
ſerved many Miſtakes. I muſt 
beg the Readers patience to 
correct the Mittakes of the Prin- 
zer ( which are too! many , by 
reaſon of my abſence from the 
Prefs:) And for my own, | (hall 
Cake 1 It kit Wy from any body, 
that 


by 
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that will in a friendly manner 
inform me of them; forHumanum 
eft errare; and chough I may 
have cauſe to be aſhamed of 
them, yet I will never be aſha- 
med ro amend. 


Vale 


THE 


® $-- 
a = 
2 « - 
= Y : 


#1, and what matters wi 


'The Contents of the ſeye. 
ral Chapters contained 
in the firft part of this 
Book,Intituled'the Par- 
fons Counſellor. 


F\ H AP. 1. ſheweth, who may, or may not Who may' be g 
be a Parſon, Vicar, &c. Parſon. 
Chap. 2. ſhewerh, how one that is a perſon fitly How he mult 
qualified to be a Parſon, Vicar, &c. "ought to CO pes 
proceed in the obtaining and accepting of a * © m8: 
Benefice. | 
Chap. 3. ſhews, in what caſes *tis neceſſary for Jure Patras. 
_ the Biſhop to have aJure Patronatus,and how #'w- 
#0 proceed in the ſame, and what is the force 
and effefF thereof. 
Chap.4. ſhews, how the' Law Food concerning Piucalities. 
 Pluralities before the Statute of 21 H-: 8. 
who are qualified within that Law to bave 
Pluralities, and how they ought to behawz 
themſelves in taking the ſecond Livings, [0 
| Fbat the firſt may not be made woid. 
Chap. 5. ſhews, what Symony is, and who ſhall Simeny. 
be ſaid to be guilty of it , and what are the 
dangers en{uing thereupon. What he is to 
Chap. 6. ſhews, what one 1s to do before and at 9, at, before, 


OS . | --, and after Inſti. 
Inſtitution, and after Induttion, tomake bim- nd fe 


ſelf a compleat Parſon. © ry 
Chap. 7: yen what is required. further of gs TIRES 
Parſons, &c. after Indu&tion,and what Non- | 
reſidence is, and the dangers incurred there- 
N excuſe the ſame. 


Chap. 
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Dilapidations. -Chap. 8. ſhews, what ſhall be ſaid to be Dila- 
| prdations,and how the ſame are remedied and 

puniſhed. SI 
Neprivation Chap. 9. ſhews, for whatcauſe a Parſon, Vicar, 
&c. may be deprived, according to the Rules 
of the Common Laws. 


. Chap. 10. ſhews, what Leaſes, a Parſon Vicar, 
LES Kc: wr make of bis Glebe and Tythes, and 
Farms. what Farms he may, or may not take, and 

within the danger of what other Statutes they 
may fall. 


_ Chap. 1 1. (hews,what Priviledges are allowed 
— nk a in Holy Orders by the Statute 
and Common Loved this Realm, and what 

are pretended to by the Eccleſiaſtical Laws. 

Chap. 12. ſhews,how the Law ſtands concern- 
ing Churches, Chappels, and Church-yards, in 
whom the Freehold is, and how the Churches 
and Chappels are to be repaired, and concern- 
ing the Seats,Burials, Tombs,Coats of Arms, 
and other Enſigns of Honour in memory of 
the dead ; a7 of the Church-Ornaments , 
and at whoſe charge to be provided,and what 
remedy for ireſdaſſes in the Church, Church- 
yard, or in breaking up of Tombs, taking,car- 
rying away or imbezelling any of the Goods, 
or Ornaments of the Church,&c. 

Chap. 13. Treats of Parſonages Vicarages,Sine 
Cura's, and Donatives, and of the Endow- 
ments of Vicarages, and how, and in what 
Caſes a Parſonage a4 the Vicarage are to be 
reunited, and many other things relating to 
Parſonages, Vicarages, Donatives, and Sine 
Cura's.. 

Chap. 14. ſhews, what Reſignations and Per- 
mutations are, in what manner they may be 
made, and other matters relating to them. 
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The Contents of the feve- 
ral Chapters contained 
in theſecond part of this 
Book, Intituled, The 
Law of Tythes or Tything. 


HAP. r. s,what Tythes aregthe ſe- Ruid,quttu- | 
wveral ſorts Laffrary wr: and how the rp >t on m__ 
ſame become due. COTE | 
Chap. 2. ſhews, by whom,and to whom Tythes By whom, and 
ought fo be aid. f to whom due. 
Chap. 2. ſhews, of what things Tythes are due What things 
tobe paid, and in what manner the Tythes of 9x< tythable, | 
Corn, Hay, &c. are to be paid. Corn, Hays &c. 
_ 4. ſhews, where and in what caſes the Wood. 
ythes of wood ought to be paid. 
Chap. 5. ſhews, where Tythes are due for Her- Heibage. 
bage or Agiſt ment of Caitle,and whois to pay 
the ſame. 
Chap.6. ſhews, where and in what manner the Con, Milk, 
Tythe; of Calves, Milk, Cheeſe, Wool, Lambs, C6, Wool, 
. | © 185, 
Pzgs, &c. are-payable. &c. 
Chap. 7. ſhews, in what manner the Tythes of Seeds, Fruit, 
Seeds, Fruit, Maſt, Bees, &Cc. are to be paid, Malt,Bees,Ho- 
Chap. 8. ſhews, where and in what manner the __ 
'7thes of Pigeens, Conies, Fiſh, Deer , and 0- ,,,," joe 
"w Birds and Beaſts terx nature , are 1yth- 
able. | 


+ . Chap. g. ſhews of what nature the Tythes of Mills. 


Mills are, and in what caſes payable. 

Chap. 10. treats of the Tythes of Hawking , Perſonal | 
Hunting, Fifhing, Fowling,&c. and other per- Tyrhes, 
ſongl Tythes. Chap. 


The Contents, 


Domeſick Chap.11. treats of the Tythes of Ducks, Geeſe, 

Birds. Swans, Turkeys, and other domeſtick Fowls 
and. Birds. | 

Of what things Chap. 12. ſhews of what things Tythes are not 

Tythes are not gue by the Common Laws of this Realm. 

payable. Chap: 1.3. ſhews what force Cuftoms have as 

ron well in the form and manner of Tything , as 
in the diſcharging the payment thereof, and 
the difference between Cuſtam and Preſcrip- 


F100. 
Tarereſts in, the CRAP» 14- ſhews, what Priviledges the Parſon, 
ry Vicar, &c. have in the Grounds where the 


Tjthes ariſe, for the drying , making and 
carrying away the ſame. 


To what charge un 15. ſhews,to what charges the Glebe and 
” 


 ſubjeQ. hes are ſubject and liable. 
Modus deci- Chap. 16. ſhews, how far preſcription will pre« 
mandi, wail in the manner of Tything, and in what 
caſes a modus med , will bind the Par- 
ſon, &c. 


How to be de- Chap.17. ſhews , how a modus decimandi way 
ſtroyed. be deſtroyed. 
How to be con- Chap. 18. ſhews by what Conveyances, and by 


veyed. what names Tythes may be granted, demiſed, 

Of Leaſes: &c. and what Demiſes and Leaſes made by 
Parſons, Vicars, and other Ecclefiaſticks,&c. 
are good. 


Parrea Ground: Chap.19. ſhews, what barres Lands ate freed 
from payment of Tythes within the Statute 


of 2 E. 6. 
Real Compo. Chap.20. ſhews, what a Real compoſition is,and 
{itions. in what Caſes Lands ſhall be freed from the 


payment of Tythes thereby. 
Monaltery Chap.21. ſhews what Monaſtery Lands are, 
Lands. or may be freed from the payment of Tythes. 
nv? Chap.22. ſhews what Perſonal Tythes are, and 
Toes.” in what caſes due and payable 
Chap, 
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Chap.23. ſhews, what Oblations, Offerings,8c. Oblations: 
are, and where due and payable. 

Chap.24.. ſhews, what Mortuaries are, and in Mortuaries. 
what Caſes they are due and payable. 

Chap.25. ſhews, bow Tythes are to be paid mm jones. 
London, and ſeveral Reſolutions the 
Statute, made for the payment News 

Chap.26. ſhews in what Courts and in what How recovers: 
_ The: my of It oe for, and in what Þle. 
Caſes Prohibitions bye for the ſtaying of Suits _ ...... 
for Tythes im the Kecleſrafical 5M __—— 
how to proceed therein. 4 


Di-. 


Direions in the Marginal 
References. 


Note, That in my References ' 
to printed Books in this Treatiſe, | 
I for the moſt part reter to the | 
Page and part of the Page where | 
the matter 15 to be found in this 
manner : If the matter be at the 
upper end of the Page I mark rt 
with three Pricks thus .”. if in the 
middle thus .. if at the lower #| 
part thus *.* and where the Book | 
15 numbred by Fol. I add the A. 
or the B. fide, as it happens. 


je > RV T nn 


T HE 


Parſons 
COUNSELLOR. 


tt OR. 
cn. JCCCEY —_— wy 


CHAP. I. 


The firft Chapter ſhews, Who may, or who 
may not, be a Parſon, Vicar,&c. 


2 Aving taken upon me to be the 
I Parſons Counſellor , it is neceflary 
= inthe firſt place,to ſhew who may 
be a Parſon, Vicar, e*c. 

And by a Statute made in the 14Car.2.cap.-. 
Fourteenth year of the Kings Ma- 
Flty that now is, all are made incapable of being 
admitted to any Parſonage, or Vicarage, Benefice, 
or other Eccle{1aſtical Promotion , Preferment, or Promotion: 
Dignity whatſoever, unleſs ſuch perſon have Epil- 
copal Ordination ; and if any ſhall preſume to be / 
admitted, not having ſuch Ordination , or ſhall 
preſume to Adminiſter the Sacrament of the Lords 
Supper, not being ſo Ordained, he is to forfeit an 
hundred pounds.  _ Caoncil.Arelat. 

By divers ancient Canons of the Church,no man ©22-1-Concil. 
was to be a Deacon before he was twenty hve TR 3308's __ 
years of age, nor a Prieſt before he ſhould attain jim, 5 roog 
tae Age of thirty years ; but notwithſtanding the fr, cap. 17. 

B Ca- 


The Parſons 


made Prieſts younger, 
St.13 Elizc.12 
Queen Elizabeth, it is EnaCted, That none ſhall 
be made Miniſter, or admitted to Preach or Ad- 
miniſter the Sacraments, being under the Age of 


twenty four years ; norunleſs he firſt bring to the © 
Bithop of that Dioceſs ,, from men known to the * 


By i;plication Biſhop to be of ſound Religion, a Teſtimonial both 
this Statute al- of his honeſt life, and of his profefſing the Do- 
ane i SHE? z Etrine expreſſed in the Thirty nine Articles ; and 
be made 9P119 nleſs he be able to anſiver ahd render to the Or- 


at twenty four, © qd ; 
whereas x :he dinary an accompt of his Faith in Latin, accord- 


Part I, © 
Canons, they were frequently diſpenſed with, and 


And by a Statute made in-thethirteenth year of 


Rs dd” 4 ef 
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Canons he could ing to the ſaid Articles, or have a ſpecial gift and. + 
not be # Prisft ability to be a Preacher : Nor ſhall be admitted © 


before thirty 


years of aft. fall firſt ſubſcribe to rhe ſaid Articles. 


And all Diſpenſations in this Caſe are made |. 


void by the fame Statute. 
So that upon the whole matter, none can be a 


Prieſt before he is four and twenty years of age, | 


nor-none can be a Parſon before he is a Prieſt. 
Can.Jac.33. dL 


Nemire. before he have a Title, that is, a Preſentment to 
a Parſonage, Vicarage, or a Curacy. 

And by another Provincial Canon of our own, 
thoſe that have been guilty of Homicide, or that 
have been Advocates in cauſa Sanguinis ; thoſe 
that are guilty of Symony, or mikers or ſolicitors 
of Symoniacal Contra&ts; Witchcraft, burners of 
Churches, cannot be Prieſts without ſpecial Diſ- 
penfation , nor by conſequence Parſons or Vi- 
Cars. \ 
= ED En by another Provincial Canon of our own, 
* Diltinttio. thoſe that are guilty of Symony, Homicide, per- 
47 Co.5. 5? ſons Excommunicate, * Uſurers, Sacrilegious per- 


Cap. Imprimis, 


| And by divers ancient Canons, and by Canons | 
ſtin&t, 70.cap. of our own, none ought to be ordained a Prieſt | 


ſons, 


to the Order of Deacon or Miniſtry ,. unleſs he | 


els ASE , 


> " 
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Chap.I. @CounſeYoz. : 

ſons, Incendiaries, vel * Falſarios , may not be *Perjury,For- 

admitted into Holy Orders, and by conſequence -jet Milt. 59. fi 

may not be Parſons, Vicars, &. 4 Ce. Ys 
And by a Canon in the Council of Nice,a man 

that voluntarily caſtrated himſelf might not be a 

Prieſt ; but if it were done by Enemies, or by 

the adviceof Phyficians for healths fake , it was 

no diſability. | | 
Baſtards cannot be Prieſts without Diſpenſation Cap. eos qui de 

nor by conſequence Parſons. — vy p06 
A Villain cannor be a Parfon, anditf he be pre- - : —pruÞ 

ſentedto a Living, the Biſhop may refuſe him. 1; n.7. 5. b.. 
A Milſcreant that does not believe the 'T'rurh, 5 H.7.20.2.. 

an Infidel that does not believe at all,a Jew, Schiſ- Co.5. 59.4". 

matick or Heretick that do not believe aright , 

ought not to be Parſons, and if Indufted ought 

to be deprived ; and fo if the party be irreligious 

or illiterate, fo if the party preſented be mere lai- 

cus or utlawed. 


And the Biſhop may refuſe a Clerk quia crims- 


 n0ſws, for any of the Crimes aforeſaid ;though the 


party be not convict, fo the Biſhop be certain of 
the truth thereof. 
And all things that are juft cauſes to deprive a Co.;.; 8.4 


Clerk, are juſt cauſes to refuſe a Clerk when pre- 


ſented. 


But it is no good cauſe to refuſea Clerk,becauſe n,;q- - 
he is a player at unlawful Games, or a haunter of 
Taverns : Becauſe theſe are not 91a/um in ſe, but 
malum probibitum. Linwood.Cap. 
And the Spn cannot, without a Diſpenſation,be (12 ® jure in- 
Parſon of the ſame Church that his Father was In- 1,1. Cane 
cumbent of the next before him. CRT ua. 
It a man cannot ſpeak ſuch Language as the Albany verſ. 
Pariſhioners underſtand, he ought not to be ad- Eveſque Lichf. 
mitted Parſon of ſuch a Pariſh,but may be refuſed pyhods Gag 
by the Biſhop : For to be illiterate, and not to be CINE SH8F: 
| 9 | —_ 2 Bey" Cro.Eliz.119, 


4 The Parſons Part]. * 


Lucas verſ. E- underſtood, is all one to the Pariſhioners. And 


velque Bath. P. vhen the blind leads the blind, both fall into the 
; El. per Bend- Pit. 
A ME-6a+* The Biſhop cannot refuſe a Clerk becauſe he 
1 Leonard. 1 30. wants a Teftimonial. 
Dyer 293.b. But it ſhould ſeem that if the Biſhop does ad- 
mg _ "7 mit and inſtitute any Perſon into a-Living that lies 
wperttarpe under any of theſe Incapacities , the Church is 
full de fa&otill Sentence of Deprivation, Nullity 
or Declaratory, as the Caſe requires, and no Lapſe 


1NCurs. 


4 Inſt,z 38.” An Alien born at this day, I take it cannot be | 
a Parſon, Vicar, &c. nor 1s capable of any 'Spi ©: 
ritual Preferment , without the Kings ſpecial Li- © 


Stat.3 R.2.c.3: 
7 R.2. cap.12z. 
$ R.:.nu.91. 
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6 R.2. nu.z1. cence, and the Biſhop may deny to admit and in- 


10 R.2. nu.20. ſtitute him, as Sir Edward Coke cenceives. 


1 H.5.cap.7- By a Canon in the third Council of Lateran , * 
under Alexander the thirdzit was decreed thatnone 
ſhould be Parſon ofa Pariſh, under 25 years of age. þ 


Can.2 3. 


Vide Leviticus, cap.21. V.17,18,19,20, & 21. 


what bodily blemiſhes diſabled Prieſthood under | 


the Law. 


_ CHAP, IL. 
The ſecond Chapter ſhews,how one that is 
fitly qualified to be a Parſon , ought 10 
behave himſelf in obtaining a Living. 


A Parſon ſo qualified as the Law requires , 


muſt without any corrupt or ſymoniacal 
Contract, obtain a Preſentation from the right 


and undoubted Patron of the Church, whereof he 


deſigns to be Parſon ; which may be inthis Form. 
The Firm of a Reverendo in Chriſto Patri © Domino T. Di- 
Preſentation. wire pernmiſſione L. & C. Epiſcopo, ejuſoe Vicar 


i 
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Chap.2. Counſelioz. 5 
in [piritualibus generali A.B. Armiger,indubitatus pr fon her Forms 
Patronus Eccleſia Parochialis de C. in Comtatu "i f yep 
D. ſalutem in Domino [empiternam. Ad Eccleſiam 9 "OI 
de C.prediftam weſtre Dioceſios , modo per mor- 

tem, li void by the death of the laſt Incumbent;) 

but if it be by reſignation, then you mult fay 

(modo per reſignationem) bur if the Church be yoid 

by the laſt Incumbent's being made Biſhop, or by 

taking a ſecond Living, not being qualified, then 

you may ay (per ceſſeonen) or as the ſpecial mat- 

ter is, or it by Deprivation, then you muſt ſay 

(per deprivationem) and then proceed, E.F. u/t;- 

mi incumbentis ibidem jam vacantem , & ad me- 

am donationem pleno jure ſpettantem,dilectummi- 

bi in Chriſto G. H. Clericum in Artibus Mag1- 

ſtrum, paternitati veſtre praſento, humiliter ſup- 

plicans, quatenus prefatum G. H. ad dictam Ec- 

clefiam admittere, eumque Reftorem ejuſdem Ec- 

cleſie inftituere cum ſuis juribus & pertinentijs u- 

mruerſis, cateraque expedire & peragere , que we- 

[tro in hac parte incumbunt officio paſtorali,digne- 

mint cum favore. In cujus rei Teſtimonium his 
preſentibus figillum meum appoſut : Datum pri- 

2n0 die M. anno regni domini noſtri Caroli ſecunds 

Dei gratia, Angliz, Scotiz, Franciz,& Hiberniz, 
Regu,fidei defenſoris, &c.wviceſimo ottavo, Anno- 

que Domini 1575. 

And note that the King, or any other Patron 1 Inft.120.b.. 
may Preſent by word of mouth, or by letter, and F-Nzs.1mp. 60. 
it 1s as good and effectual as one in form. 

As ſoon as a Clerk has obtained ſuch Preſenta- How to proceed 
tion , it behoves him with all convenient ſpeed , Fe Pre- 
and within {1x months after the Church became 4797 "I 
void by Death , Creation or Cethon of the laſt In- Delile Ge 
cumbent, of which avoidances the Patron is at his 1.z.c.31. 
periltotake notice, or within ſix months afcer no- Dyer 327. p.7. 
tice legally given to the Patron by the Ordinary Rol.2.364.b.1. 
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6 The Patfons Part! 
What time the of the Church becoming void by Deprivation , or L 
Biſhop may take Reſignation, tender his Preſentation to the Bi © 
42 wa ” ſhopof that Dioceſs within Which the Church is, : 
Lindw. chap. Or to his Vicar-General,or in the Vacation, when. | 
Cum ſecunaum there 15no Biſhop of ſuch Diocels, to the Guardi- Þ 
Apoſtolum. ans of the Spirirualties , to whom the Law allows Þ 
- Eoin 2 realonable time to examine the abilities of the © 
by ""\P Clerk : For the Ordinary Is not bound as ſoon as | 
+ Canon 95. 2 Clerk tenders his Preſentation todilpatch his bu- * 
The Canon Law {ineſs *; but if he be buſie about the affairs of his ” 
allows two Church, he may make the Clerk to ſtay till he * 
o_ - ,vg ” hath done, or may appoint him a convenient time | 
which in a1 © atrend him for his approbation. A 
theſe Caſes is } By the ancient Canons the Biſhop had two ' 
zo be preſerred, months time to conſider of the ability and dilabi- 


allow cnly con- Jity of the Clerk; but by a Canon made in the \- 


e©Venient time. , , b 2s te » 
x ' time of Kin mes, that time 1s abbreviated to 
Admiſſion and __ hy - 5 J ames , that tim | 
Inſtitution. one one F ; ' | 
Co.4.79.4.”. Then if the Ordinary, &c. upon the examina- 


32 H.6.28.b.. tion of the Clerk, find him fit in all points , as a- 
33 H.6.24.%. bove in the firſt Chapter is directed , then he ad- | 
38 H.5.15-2. mitshim in theſe words, Admitto te habilem, &c. | 
Knowls verl. | , > oh >< 
Dobbins P.z 1, And thereupon the OrJinary inſtitutes him in 

Jac.C.B. theſe words , Inſtituo te Reftorem Eccleſia Paro- 
Carter Verſ. chialis de C. & habere curam animarum : Of ac- 
Crofts, 27 El. cipe curam tuam & meam. And this the Biſhop 
cg ____, may do as well outof his Dioceſs as within ir, for 

20 may make , | <p 

Indufion, - AS IO this matter, it is not local , but follows the 
* Callis verſus Perſon of the Biſhop whitherſoever he goes. 
Launt. When the Biſhop has. inſtituted the Clerk, the 
T:1 H-1.9b. Orcinary, or, &c. makes a Mandate under Seal to 
ot-g wr the Archdeacon of the place * , orto ſuch other 
H.6.Jac.1o. Clergy men as he pleaſes, to induct the Clerk. 
190:BR. And it may be made F by the Dean and Chapter, 
Plowd.528.b. but not by the Patron: for though by the Inſti: 
How In«ic% tion the Church is full againlt all perſons , fave 
| ” be be mace. the King, yer he is not compleat Parſon till In- 
h ; bits. "© 740 , "IP." 57 | * duction, 


Chap.2- Counſelloz. 7 


du&ion, for by the Inſtitution he is admitted ad Lindſey verſus 
officium to pray and preach, yet he is nor intitled Podion, M. 9 


ad beneficium , until he be formally inducted, /*© © 


| which may bedoneby the delivering of the Ring 


of the Church door, or Latch of the Church 

Gate, or by delivery of a Clod or Turf , and 

Twig of the Glebe, but the moſt common and 

uſual way is, and therefore the ſafeſt , by delivery 33 mw 224.2," 
of the Bell-rope to the new inſtituted Clerk, and ,; pos »Q 
he tolling the Bell : And the Archdeacon,it hedo ,;;,,-.,; &c. 
it, is to. take but 4.0 4.for doing of it. 

And an Action of the Caſe will lye againſt the Hill. 45 Eliz. 
Archdeacon, if he refuſe or negle& to do his du- CB: 
ty , or the Clerk may compel him to do his duty : "8 4.6 
in the Eccleſiaſtical Court ; and note that the. qo... 
Church is full againſt every body but the King, Knightly. 
by the Inſtitution, but not againſt the King till 
InduCtion. 

Now note, that the {1x months, within which Yelvert. 100. 
the Patron is to preſent, are to be accounted by ©9-6.61.b.62.2 
182 days, and not by 28 days to the month. * [n{#-351. 

And note, that the Clerk is to do. many things ;p;,,,, -, 5. 
more at the time of his Inſtitution , and after his done after 1n- 
InduCtion, to ſecure himſelf in his Living, which 4«#ion. 
he will find in the ſixth Chapter following , to 
which I refer him , and wherein very great care 
5 to be taken, that all things be duly performed 
and obſerved. 

There hath been ſome diſpute , whether the 7-09 what time 
{ix months ſhall commence from the time of the the ſix mont/s 
death of the laſt Incumbent, or other Avoidance, ſh»! commence. 
or from ſuch time as the Patron could reaſonably 
have notice , conſidering the diſtance of place ; 
and more particularly , where the Patron or In- 
cumbent ſhould happen to be beyond the Seas at 


the time of the Avoidance. 
And there hath been a Canon, quod tempus Roll. 2.363. q. 


B 4 ſemeſtre 


The Parſons PartT, 
ſemeſtre non iacipit verſus patronos , niſi & tempo. 
re ſcientie mortis perſons. | 

But by rhe Common Law of England, I con- 
ceive the Patron is bound to take notice of the. 
Death, Creation or Ceſfion, as aforeſaid. 

Regilt.Orig.42 And this is proved by the Regiſter , where in 
a Prohibition it's ſaid, Quia ſecundum legems & 
conſuetudinem Regni noitri Angliz Epiſcopi, &c. 
beneficia vacantia per lapſum temporis ante ſex | 
menſes vacationum eorundem tranſattos conferre 4 
non debent, nec conferre conſueverunt , aliquibys © 

What time the temporibus retroattis. So that it appears by this © 

Fatronis ro Writ, that the time of the {1x nionths to collate 

grep. by Lapſe commences from the vacancy , and not © 

om the notice : Butthis muſt be intended of ſuch 
Avoidances, whereof the Patron is bound to take - 
notice as aforeſaid. _ 

Kelw.5 ©.b.. And it is alſo to be obſerved, that if the Patron 

34 H.7.21.%' do preſent his Clerk , which is refuſed by the Or- | 
up are dinary, becauſe he 1s illiterate, criminous, &c. 
Je 20#* P'7* there the Patron ſhall haveno longer time to pre- 
ſent but {1x months from the time of the Avoid- 

The Patron pr2- ance, Where the Patron is bound to take notice of 

ſents after jr, and ſix months from the time of notice, where | 

_ ; wars the Orcinary is bound to give notice of the A- 

11 H.4.20.2.”. voidance, © | Ne BE 

Hob.154.. © Butnote,that inall caſes,if a Church Lapſe to the 

Hutton 24*.” Biſhop or Archbiſhop, and the Patron preſent his 

32E-3-2. Clerk before the Biſhop or Archbiſhop have col- 

A DIS lated; the Biſhop, &c. is bound to admit the 

Findwooa, Clerk of the true Patron, and cannot take advan- 

$i aliquo evin- tage of the Lapſe. Burt the Canoniſts as ſhould 

cente,&c. v2r93 ſeem, hold the contrary, but the Common Law 
enjueria. © in this, asin other things, is to be preferr'd. 

Dye-277.-p.56. + But:it the Biſhop collate, and the Patron pre- 

eek {ent before Induction, he comes too late. 

Nuers. - Butthe great queſtion is, if the Church Lapſe 
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Chap.z. Counſelloz, TE 9 


' tothe King, and+ the Patron preſents before the 
* King takes advantage of the Lapſe, Whether this 


ſhall avoid the Kings Title by Lapſe? it is made 
a Onere by Dyer : But Hobert ſeems to be clear Dyer 277.p.55. 


in it, that the King ſhall not have the benefit of Hob.1 52. 


the Lapſe ; but divers * Authorities are againſt - oa FR ge 


him, Ideo quere. Rolls 2.368.b,27 E. 3.84 b. Co. Ceo Jac. 216. 

7.28. Do&þ.and Stud.lib.2. cap.3 1. | Owen 3 & F. 
There have been ſome Opinions amongſt the har rime the 

Canoniſts, that a Lay-Patron ſhould have but Patron has to 

four months to preſent, but an Eccleſiaſtical per- 271. = 

ſon ſhould have fix months ; and fo it is faid is the +535 Pore 

Law of Scotland ; but the Common Law, which 4 

rules the point here, and with more reaſon , gives Chap. Quoniam 

the Patrons in both Caſes ſix months. verbum devol- 
In the Caſes of Deprivation and Reſignation , %*®: 

where the Patron is to have notice before the 

Church can Lapſe , the Patron is not bound to 

take notice from any Body but the Biſhop himſelf, 

or other Ordinary ; which muſt be given perſon- P94; 2nd Stud. 

ally to the Patron, if he live in the ſame County; — Jup #7 I& 

but if the Patron live in a Forreign County, then RL os. 

tne notice may be publiſhed in the PariſhChurch, Dyer 328.4... 

and affixed on the Church door : And ſuch no- 

tice muſt expreſs in certain the Cauſe of the De- 

privation, ec. and it muſt be were, proprie, perſ0- 

naliter, & non fie. By the Roclefaffical Laws. Dyer 346.4. 

There are ſeveral other ways that a Church may Co.6.29.b.-. 

become void, of which the Patron is at his peril Dyer 346. b.”. 


to take notice, as union, not payment of 'Tenths, 4 El. 
4 *® 


EC. 

| P.29. oP. 5. 
| Bur no Lapſe ſhall incur by any Deprivation St. Ny <#4; A 
ipſo fadto by the Statute of 193 Eliz. until fx 
months after notice. 


CHAP, 
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CHAP. IL 


The Third Chapter ſhews, in what Caſe it 
is neceſſary that the. Biſhop have a Jure 
Patronatus, and how the ſame is tobe 
proceeded in , and what is the effefl 


PE OS 


and fruit of the ſame. " 

pohanryy. Fy F two Patrons preſent to one and the ſame | 
urch ſhall be ' Z 
ſaid litigious. Church by ſeveral Titles , the Church is be- > 


come litigious 3 becauſe the Biſhop knows ©: 
not which hath the very true and rightful Title to * 
the fame, and by conſequence knows not which | 
Clerk to admit : And I take it, the Church is not © 
leſs litigious , though they bath preſent the ſame '* 
perſon ; becauſe when the Biſhop admits him as , 
the Clerk of the one, he puts the other out of 
poſſeſſion, and conſequently 'to his Aftion ; and 
the Biſhop becomes a Difturber, if he who is put 
out of poſſeſſion prove to have the better "Ti 

tle. 

m_ v6 ure Now the Biſhop in this caſe, to ſecure himſelf, 
cans. and ought to award a Fure Patronatus to inquire of 
how to be pro. the right ; which is mcerly an Inqueſt of Office in 
ceeded in. nature of a Writ de proprietate probanda, and does 
T 34 H.6.38. not atall f bind the Title or Right of the Par- 


r 
35 H.6.18.b. 


ap But it ſeems a queſtion in our Books, Whether 


the Biſhop is bound to ſue the Fure Patronatus at 
his own coſt and peril, or only at the Prayer, and 
at the coſt of the Party that prays it, or of both 
parties ? But the better Opinion ſeems to be, and 
fo 1s the Practice, that the ſame is to be ſued at 
the prayer, and at the colt of one of the parties 
that 


; ous by double or plural Preſentations, ſo it may 


Counfelloz. 


Chap.3. 


: that prays it , or of both the parties if they joyn. 


II 


Now whereas the Church may become litigt- 34 H.6.1 1. 
ay Hob. 317+. 


become more litigious by the Fure Patronatus 


34 H.6.38. 
S H 7.22.24. 


for if two Patrons preſent,and each of them prays j, mae x Que- 


the one Jury gives a verdi&t for the ones Title , 
and the other for the others Title , here the Bi- 
ſhop receives no direction at all, but the Church 


* ftillremains litigious. 


But here ariſes another great queſtion , Whe- 
ther the Biſhop in this Caſe may let the Church 
Lapſe, and collate ? or whether he be not bound 
to admit one of the Clerks at his EleCtion,or at his 


peril. 


a Fure patronatas by himſelf (as they may ) aud ye. 


Mr. Serjeant Calls in his Reading, was of Ca!lss Read. 3. 


Opinion, he might refuſe both Clerks in this caſe, 2* 5. 44x- 


and ſuffer the Church to Lapſe; and ſo is the 
Book in 21 H. 6. by Newton and Paſton. Tamen 
inde quzre. 

And as a Church may become litigious by a 
Ture Patronatus ; fo it may become litigious af- 
tera Fure Patronatus, and a Verdict given for 
one of the Parties; for if a Fure Patronatus be 
awarded, and a Verdict given for one of the 
Parties, and before the Patron preſents , for 
whom the Verdict was given, and prays ad- 
mittance of his Clerk (as he ought to do, 
before the Biſhop is bound to admit his Clerk) a- 
nother preſents ; here the Church is become liti- 
gious Je 200 , and the Biſhop in this caſe, as it 
ſeems, may award a new Fure Patronatus to de- 
termine the right of Patronage between the new 
and the old Patron, for whom the Title was found 
in the former. 

But ſome have thought , that though the 
Church be not litigious by double or plural Pre- 
{entations, yet the Biſhop, if hedoubt of the Pa- 


rrons 


Quzre. 


41 H.6.45. 4. 


21 H.6.44. 
Callis Reading 
29, F2 


Hob.318. 


IZ 


t 34 H.6.44.x,” 


Hob.3 1 7.. 


Hob. 1 7. 
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trons Title that preſents , may award a ure Pa. 
zronatus , and inquire ot ſuch Patrons Title, and 
by that means prevent the ſurpriſe that may ha 
pen to other pretenders by {udden admiſſion of el 
Clerk; and in caſe the right of Patronage he? 
found for | a Stranger, the Biſhop may admit hiz# 
Clerk. 


But it ſeems, that if the Biſhopadmitthe Clerk! 
that is preſented before the Church becomes 1 


ious by a ſecond Preſentation , the Biſhop ac- 

quits himſelf thereby from being a Diſturber;but # 
by this means the Biſhop may do great wrong in. 
ſurprifing other Patrons that have right : And 
the Law doth not ſo haſten the Biſhops proceed: 
ing, but that, as hath been faid , he may take ” 
convenient time to examine the Clerk, that other. 
pretenders may take notice of the vacancy. 

But though the Church , by agy of the means | 
aboveſaid, be become litigious, yet I think there; 
15no doubt, but that the Biſhop may admiteither 
Clerk without a Fure Patronatus , but then he 
doth it at a double peril ; for if the Patron,whoſe 
Clerk he admits, have not a good Title,or having 
a good Title, do not make it out in a Quare Im- 
pedir, or other Action brought for the Church , 
the Biſhop will be made a Diſturber. 

And the Biſhop may thereby do great wron 
to the true Patron, by putting him out of noflef 
lion of his Church, and forcing him to an Action 
that may turn much to his charge and trouble, 
beſide great damageto his Clerk, and oft to the 
loſs of the Advowſon ; therefore Biſhops ought in 
this caſe to be very tender to proceed according 
to Juſtice. Bur if the Patron fear any foul play 
from the Biſhop, and be not reſolved of his 
Clerk, he may enter a Caveat with the Biſhop , 
not to admit the Clerk of any other ; and though 


this 


*; 
i 


7 Biſhop will preſume to doit without a Zure Pa- , Y 
* rronatus, he may be puniſhed by his Superior. 


Chap.3, Counſello, T: 


this do not ſo bind up the Biſhop , that he cannot Rolls 2.361. 


m.3. 


®* admit the Clerk of another perſon , yet if the 3 Contra Poph. 


But in caſe the Biſhop delay ro admit the true Seiomor. 


| Patrons Clerk, he may ſue a Duplex Querela out Zouch verſus 
of the Arches, to command the Biſhop to admit 


Eveſque Peter- 


. X k - borough & al. 
his Clerk; and then if the Biſhop do not admit T.3 "a BR. 


the Clerk within nine days, or the ſpace affigned 
by the Duplex Querela, or retorn a legal cauſe 


- why he does it not, the Metropolitan may admir 
+ the Clerk in the Ordinaries default. 


If the Archbiſhop inſtitute in the Biſhops de- perata.293; 


> fault, and the Biſhop appeal after Induction , a M.1o. 
> Prohibition lies. 


But the Biſhop may retorn, if the truth be fo, 
that the Church is litigiovs, and that he cannot 
admit the Clerk till the right be determined in a 
Ture Patronatus, which will excuſe him. 

But the fureſt and fafeft way in this caſe is, if F.N.B. 3 7.£, 
the Biſhop delay the true Patron, immediately to 
ſue a Quare impedir, and thereupon a Ne Admit- 
74s to the Biſhop ; and then if the Biſhop, after 
the receipt of ſuch Writ, admit the Clerk of any 
other perſon without a Verdict in a Fure Patrc- F.N.B.4.3.c-h. 
»atus, the true Patron may have a Writ called a Ibid.l. 21 E. 3, 
Quare Incumbravit againit the Biſhop, and may 3:2- 
therein recover the Preſentment with damages. 

And it ſhould ſeem this Writ lies , in caſe the pqg.3.,q, 
Biſhop admit the Clerk of the adverſe Patron , 


notwithſtanding he hath obtained a Verdict in a 


TJure Patronatus : but this muſt be intended, I 
conceive, where ſuch Patron is Defendant in the 
Quare Impedit. | 
And note, That a Caveat entred in the life of Cr. Jacobi 4 3; 
the former Incumbent, is of no force. 
And note, "That by a Canon made in the time Can.gs. 


of 
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of King Fames, the Patron or Clerk cannot hay 
a Duplex Querela till 28 days are expired fram 
the time the Clerk was preſented. F 
How far the And it ſeems likewiſe, that the Biſhop is not fg» 
Biſhop is bound bound by the VerdiCt in a Fure Patronatus, but} 
by a Verditt in that he may admit the contrary Clerk, if he 
Jure Patrona- cauſe, or be ſatisfied he has the better Title ; but 
me '_ p., {his ſeems to be againft Juſtice, and thetrue —_ 
Hob. 318; Of the Law. j 
And Sir Henry Hobart was of Opinion, That? 
an Action of the Caſe lies againft the Biſhop by. 
the Patron that is fo diſturbed, if in a Quare Im- 
| pedit he prove to have the better Title, and reco- - 
ver his damages by reaſon of the delay and trou- 
ble the Biſhop hath thereby pur the Patron to; but 
then the Biſhop muſt not be made a Defendant in _ 
Quzre. the Quare Impedit : But of this Quere. 
The manner of Now the manner and form of proceeding in a 
proceeding in # Fure Patronatas is thus: The Biſhop iffues forth 
JurePatronatus. 1 Commiſſion under hisSeal to his Chancellor , or 
ſome other perſons, whom he pleaſes, thatare ex- 
pert in the Canon and Eccleſiaſtical Laws: in 
which Commiſſion (fince the Title of Patronages 
is determinable at the Common Law) it were not 
amiſs to joyn ſome Common Lawyer of eminent 
Learning and Integrity ; and theſe Commiſſion- 
ers are by him authorized to ſummon a Fure Pa- 
tronatus, and -to' proceed to the determination 
thereof, and then the Commilhoner or Commiſ- 
fioners fo authorized iflue out a Mandate to ſome 
Officer of their own to ſummon' a Jury, which 
22 H.6.29.b, muſt be one half Clerks, and the other half Lay- 
men; andit they refuſe , being duly ſummoned, 
to appear,the Commitſioners may proceed againſt 
the Clergy-men by Sequeſtration, and the Lay- 
men by Eccleſiaſtical Cenſures to compel an Ap- 
pearance, 


When 


art IF Chap. 3. Counſelloz,” - I5 
thay? When a full Jury of- Clergy-men and Laicks 
fram? appear, which muſt be fix of cach ar leaſt , the 


2 Commiſſioners are to ſwear firſt a Clergy-man , 
not ſ9% and then-a Lay-man, till twelve be ſworn at leaſt 


» but of the Jury : Bur the Commiſhoners may ſweara 
ie feef# ter number than twelve of the Jury, it they 
3 butÞ pleaſe, or ſee cauſe, fo always that there be an e- 
ntent? qual number of Lay-men and Clergy-men fworn 


# in the whole. : 
That? The Points inquirable by this Commithon are Calls Reading 


p by” five: . | = RIP 
Ins © I. S; Eccleſia vacat, & quomodo wacavit ? The Pots 1n- 
' quirable in a 

reco-* 2. Quis Patronus ultimo praſentavit ? farePirronatus 
trou- 2, QuiseFt werus & indubitatus Patronus ? 
; but 4. Quis praſentare debet ad Eccleſiam nunc p;1« \,;nawooa 
ntin | wacantem®? per noſtram 

5. De Idonitate perſona preſentate. Provinciam 


But the Civilians vary in their Articles at plea- Jas ” inguifiti- 
ſure. ; 
But the main and chief points are the third and 
fourth, the laſt refting wholly in che Judgment of 
the Biſhop. | 
After the Jury is ſworn and charged, the Coun- , p16. ,,,. 
$ ciland Advocates of both parties are to ſhew 
their reſpe&ive Clients Titles , and produce their 
Evidences to prove the fame. And after the E- 
vidence is given on both {ides, and Counſel fully 
heard, the Jury may give their Verdicts forth- 
with , or the Commiſhoners may give them time 
to confder of their Evidence , and may aflign 
them another time and place for the giving their 
Verdict, as in other Inqueſts of Othce ; but I 22 H.6.29. b.. 
likemuch better (ro avoid being tampered with) 
that they give their Verdicts forthwith before they 
part, unleſs new Evidence be expected. 
The Effect of this Suit is no more but for the The ef:# of 2 
Biſhops ſecurity, that he may ayoid being a Di- JurePatronatus. 
en iturber ; 


' randum eſt. joyntly with any other of the Coheirs. 


The Parlotis Part I. 
ſturber 4 for the Verdi& of this Jury is a fufficients 
warrant for the Biſhop to admit and inſtitute hig 
Clerk, for whoſe Title the: Verdict 1s given , and: 
the Biſhop for ſo doing ſhall never be made a Dj- 
ſturber, though the other Patron againſt who 
the Verdict is given , ſhall after recover in a 
Quare 1Impedit or other Action. J 

WIPee's to be Bur ſuppoſe the Jury will not agree of their; 

dofie if the Fury Verdift, and the one half be for the one Patron j 

om m SY and the other half for the other Patron ; or, that” 

:5 H6.18.b, they refule to giveany VerdiCt at all; or if they: 

&c. find a ſpecial VerdiCt, asI ſuppoſe they may ; the” 
Biſhop in all theſe Caſes is left to proceed at his 
peril, as though no Fure Patronatus bad iflued at 

214 H 6.122: 21; or perhaps in this caſe he may diicharge the 

CallisRead.2 9, Jury, and ſummon a new Fure Patronatus. 

Iihat's to be And it is to be obferved, that after a Verdi& 

aone were Con found in a Fure Patronatus for the Patron , the- 

arm eo * Patron mult again requeſt the Biſhop to admit huz 
enants, or Te- k - k 

nants in com. Clerk; otherwiſe, if the Church Lapſe after fix 

men preſent (ez. months, the Biſhop may collate. 

verally. But if rwo Coparceners preſent ſereral Clerk 

21 6.45.2” by theſame Title, this doth not make the Church 

4 grep litigious, but the Biſhop is bound to admit th 

5H. y; NG, Clerk of the elder Giſter : But this is to be intend 


16.9.7.conlide- ed where the eldeſt Siſter preſents alone, and not 


p =p But if two Joyntenants or Tenants in Com 


| Tati86h, on preſent ſeveral Clerks , that makes not-the 
Do8. & Stug. Church litigious; for the Biſhop nfzy aJmir the 
115.b. Clerk of which he pleaſes : or if they do not + 
Kite verſus E- pree and joyn in preſenting a Clerk within the 
YOu Britol, {1x months, the Biſhop may collate. 

J Jac: C3. And note, That the Biſhop need ' mak 
1Inft.1 86. k-.: 00 1 op needs not to MmAaKre 
6 Ed.4.10.b:, Commiſſioners to enquire De Fure Patronatus; 
34 H.5. 4o. b-, but he may, it he pleaſes, do the fame himſelf: 
Ubi ſupra. ; and therefore, if his Commiſſioners neglect to do 


thei 


_ Chap 4. 


., PrP) 


Counſello2. 


the Opinion of the Cipilians ſeems otherwile : 
for they ſay', that the party ſhall name the 
Commitſioners ; and if they neglect their du- 
ties, it ſhall be at the peradvyenture of the par- 
ty that names them. And though they make a 
falſe retorn, or no retorn at all, it ſhall excuſe 


the Biſhop ; andthe party grieved 1s left to his. 


Action againſt the Commithoners. | 

And, as has been faid, the Verdict in a fare 
Patronatus does not bind :the adverſe party's 
Title, though it may be ſome evidence for him 
whoſe Title is found to bethe beſt. 

If there be three Joyntenants of an Advow- 
ſon, the Church whereof becomes void , it has 
been a queſtion if two of the Joyntenants may 


preſent the third, Dyer 304- b.14 H.8.4. More 
4 Þ- 14+ Benadl. 34. 


nem 
— — 


CHAP. IV. 


Shews how the Law food concerning 
Pluralities before the Statute of 21 
H.8.cap-13. Who are qualified with- 
inthat Law to have Pluralities ; 
and how qualified perſons ought to 
behave themſelves im taking the ſe- 
cond Livings,ſo that the former may 
u0t be Lord. 


A 


ferments with Cure of Souls , or without : a- 


17 
their duties; it ſhall not excuſe him, becauſe it /f *the Commiſe 
was his folly to name ſuch Commiſſioners. But ſfieners negleft 


their duties. 
22 H.6.30.a.". 


Veradift does 
not bind, 


21 H.6.45.4.. 
3 4 H. 643 $.b.. 


22 E.4.66. 
13'H. $.12, 
35 H. 6. 62, 


Plurality is, where one. and the ſame What » Plura« 
perſon obtains two or more Spiritual Pre. lity is 


CG gainſk ; 


—— 
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Co.4-90.b.". gainft which there have been ſeveral Canons , 
Co.Mag, Ch and they have been always difcountenanced ar 
ring FOB ag the Common Law , and feveral Complain 
there cited, Have been made againſt them in Parliament ; 
yet the Pope held chem up by his Diſpenfari- 
ons. How agreeable thefe Difpenſations were to 
God's Service ; nay, how prejudicial they have 
been to the advance of the Chriſtian Religion, 
and are, I leave others to judge ; it being. no 


Nob.149. part of my Undertaking. And though I find 
kgs a great Judge of this Nation defending of them, 
Canc. Lats, YE I find a Canon in the general Council of 
121g.a.29, Lateran againſt them, in the Year 1215. 1n 
Concil. Lat.3- theſe words, Statutum eſt quod , quicunque re 
Ln 6 F ceperit aliquod beneficium habens curam anima- | 
Phang "7, 2 rum annexam, ft pris tale beneficium obtine- 
Co.4.79a, Hat, eo ſit jure iſo privatus , & fi forte illud 
Clement.ir.2. 7etinere contenderit, alio etiam ſpolietur, Is quo- 
cap.3-glol. que, ad quem prioris ſpettat donatio , illud poſt 


Beneficia quiC 


| receptionem alterinus conferat cut merito viderit 
requirynt reſi- 


dentians ſunt conferendum. . IS : 
incapabilia. And by the fame Council itis further decreed, | 
» Can.s. that Di/penſationes autem ad plura * incompa- 


Note, Theſe Li- tibilia ultra duo, nift qualificatis juxta fermam 
vings are ſaid 1113 is communis non concedantur , nit ex magna 
to be incomp.1t1. ; 

ble that have & urg ente cauſ, ar 

cure of Souls, co And now let me tell you the fruits of Plura- 
ore forbid to be ities out of another Council, which is deliver- 


pela regether by &4 in theſe words: Res ipſa loquitur , plura be- 


ox Haze neficia, potiſſimum quibus cura animarum ſub- 

cxp.64. miſſa W non ſine gravi Ecclefiarum damn ab 

The effef of uno obtmeri ; cum unus in pluribus Eccleſizs rite 

OC t officia perſolvere, aut rebus earum neceſſarium 
0.4. 79-D.. , 


Fey Rao impendere, nequear. 

oe Yetnotwithſtanding the Canonifts allow-of 
Eratian.canc, Pluralities in {1x Caſes: 1. 'When the-Churches 
21.40, 1.Mag. are 


PERKS”. 


3 $$$, 6 
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Caunſello:, 


are [o poor, that either by it ſelf will not main- 
tain a Miniſter. 2- Ia ſuch caſes as the Biſhop 
diſpenſes with ther, 3. Where there is a ſcar- 
city of Clerks. 4- Where the Clerk has one 
by Title, and the other by Commendam, 
5- By Grant from the Pope. 6. Where two 
Churches are united, or d the one upon 
another. Which Heſt:en/.renders thus ; 


Eccleſias plures wullus de jure tenebit. 
Dependens, tenuis, rarus, vel gratia Pap, 
Urtilitas urgens, & commendatio juſta. 


$9 


But, as I take it, the Council of Lateran re- Conc.Lateray, 


duces all theſe qualifications to the Pope's di- 


ſpenſation. 'The Canon is as follows : 


ſub Alex. 4» 


1180, 


Cum fuit in boc Concilio probibitum ut nullus ©:1,. 5, 
diverſes dignitates Ecclefpafticas, & plures Ec- Vide Decrerals 
cleſias Parochiales reciperet contra Sacrorum Gregorde Pres 


Coanonum inilituts. Hee iden in perſonalibus 
decernimns obſervandum, addentes, ut in eadew 
Kceclefia nullus plures dignitates babere preſu- 
mat, aut perſonatus, etiamſi curam 10 habe- 
gut animarum. Cwca ſublimes tamen CF lite» 
ratas perſonas , que majoribes ſunt beneficiis 
bonorande (cum ratio poſtulaterit) per Seden 
Apoftalicam poterit diſpenſari, &c. 


bendis &c - Lib, 


3.tit. 5.Cap.ad 


hac. 


And upon this Canon, Goodman , Dean of Dyer 273.p.3 5; 


Wells, was deprived of his Deanery , becauſe 


he had accepted the Prebend of Wiweliſcome m_ 


the ſame Church, in the time of E.6, And 
note, "Theſe Preſentments were not within the 
Statute of Plaralities, but are left as they were 
upon the Canon Law ; for the Statute only ex- 


tends to Livings with cure of Souls. 


1 might enlarge much more upon this Sub- 
C 3 ject ; 


20 
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ject ; but it being collateral to what I delign, 


-this taſte ſhall ſerve. And if any body detire | 


Conc.Trident. 
49C, 


More I 1 9» 


Acceptance ofe a 
ſecond Living 
makes the 
vid. 


24 E.3.29.b*.* 
25 E.3+49.4.. 

S 5.b.*. 

11 Heg.60. a. 
per Hill. 

I+ H.8.17:2.. 


cy from the Biſhop; but after InduRtion, the Par 


fin this Kingdom, and the Law was always ta-} 


further fatisfa&tion upon this Subject, I com- | 
mend him to the Hiſtory of the Council of : 
Trent ; where he will find, that by the great- | 
er arid better Opinion of that Council,Refidence | 
by him that hath a Preferment. in the Church ; 
with cureof Souls is of Divine Right; and that ' 
therefore the Pope had no power to diſpence 
with Non-reſidence, the conſequence of which ' 
is , that it is againſt Divine Right for any to 
take more Benehices than one with cure of Souls, | 
becauſe the. ſame perſon cannot be reſident in 
two places at one and the fame time,todiſcharge 
his duty ; which requires a conſtant atten- 
dance. | 
But as the Pope by ſtratagem made the - en- 
deavours of all the good men in that Coundl. 
incfteCtual, ſo by his frequent Diſpenſations to 
take Pluralities without number or meaſure. He 
made the Canons'of the Church of no other * 
effect than to increaſe. his own Revenue by? 
Diſpenfations. | | 
And it ſhould ſeem the Council of Lateras 
was received and approved ( as to that point ): 


ken, that he that had one Living with care of © 
Souls, and without diſpenſation accepted ano- þ 
ther with cure of Souls, made the firſt void : So 
that the Patron of the firſt Church might pre- 
ſent a new Clerk, and needed not to' ſtay till 
the former Clerk ſhould be legally deprived. 
But in this caſe the Church doth nor lapſe ill 
the end of {1x Months, to be accounted from the 
time the Parron hath legal notice of the vacan- 


tron, 


art].? Chap.4 :Counſelloz. i ON 
ſ1pn, ' tron, as it ſhould ſeem, is bound to take notice Co.4+95-b. _. 
Jefire ” at his peril: Andas to all others but the Patron, TE 
com- - the Church remained full till induction into the r T4, 

il of © ſecond Living; and ſo are all the Books -that , , 14.7. 24.b. 


Treat ſeem prima facie to differ,reconciled, 14 H.8.1 7-2. 
Jence | But the Parliament of England , that in all CE 
wrch * Ages made bold with his Holineſs , and to re- & - W 4 


| that = ftrain the exorbitances of the Pope and Court (,, c4;.1 57. 
Yence ® of Rome, as the Reader may ſee, if he pleal- Several AF ro 
yhich © es to ſatisfie himſelf by the ſeveral Acts of Par- re/tr2in the 
1 to liament mentioned in the Margent againſt Pro- + 4 ah 
ouls, viſions ſuing at Rome , impeaching Judgments " otng "Y 
nat in given at the Common Law, Aliens being Be- 7 R.2,Cap.12» 
narge neficed within this Realm, priviledging religt- 2 H.4 cap.4. 
tten- © ous Orders from payment of 'T'ythes, and ma- 38 E.3.cap-r- 

* ny other things; and I cannot forbear to ob- 5 2+ cap-5- 
en.  feryeto the Reader the boldneſs of the Parlia- +; yy R 'W 
und © ment in the ſixth year of H. 4. with his Holi- viſions ; and 
nsto; neſs, where they reſtrain the giving of exorbi- 2 7.E. 3. cap. t«- 
He tant and unjuſt Fees for the Inveſtitures of Bi- 6 H-4-cap-1. 
xther © ſhops. The At begins thus: Whereas there zx 
+ by! # dammable cuſtome in the Court of Rome to 

® Take more for the inveſtiture of Biſhops,&c.Cer- 

” tainly theſe brave Parliamentcers never expect- 
ed his Holineſs's Indulgence or Pardon , this 
ſeeming a fin as high as that againſt the Holy 
Ghoſt, to charge their holy Father with a 
damnable cuſtom in his Court, to uſe Extortion 
and Symony. 

And the Council of Lateran dealt almoſt as c 
plainly with his Holineſs, ſpeaking of Simony; ; 
that Council has it, Ut nefarie Simonie labes 
& peſt is non ſolum * 4 Romana Curia, [ed eti- * Nota, 
am ab omni Chriſtiana ditione , in perpetuum 
dejiciatur , con;titutiones per anteceſſores 10- 
ftros etiam in [acris Concilis noſtris Editas con- 

C 2 irs 


ng. 
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The A againſt tra hujuſs modi Simoniatos, mnovanns : eaſque 
Pluralities.  itviolabiliter obſervari pracipimu. But to re 
On m—_ turn. I fay the Parliament, to prevent the 
This is a conf. Milchiefs of theſe Diſpenſations , made a Law 
mationof the in the twenty firft year of H. 8. That if. any 
Canon, where Perſon or Perſons, having (that is, being mnfti- 


the Living is tured) one Ben with cure of Souls , bei 
above $ |. ) 0 = eftcs | f gation. 


annum,but aces ; 


mos annu! the JhaY accept and take any other with cure of 


wk 


Si 
un 
*. 


bY 1 
gs 
6 
A 


= 


P' of the yearly value of eight pounds or above, © 


Canon Law in Souls, and be ioftituted and inducted into the 


ether caſes ; fo | poſſeſſion of the [ame, that then 9 immediately 
tat the effe&? of after ſuch poſſeſſion had thereof, the firft Bene- 


this Law is, 
that it takes a- f: a ſhould be woid. 


ay Diſvenſats. And that it ſhould be Iawful to every Pa- | 
_ _—_ tron having A grit thereof to preſent 


but leaves the another, and the Preſentee to have the benefir 
ſmaller Li- of the ſame, as though the Incumbent had died 


vings, as they . | F : 
were befores © reſigned, and that any licence ., union, of 0 


be woid. 


If this At had gone no further, it had been 
an excellent Law : But there are fo many qua- ' 
lifcations in this Law that wholly defeat the 


benefit of it, ſince the Nobility are grown ſo 
numerous as they are at this day; fo that rhe 
grievance is now become as great as ever, if 
not greater, and deferyes 4 new and ſtrifter 
' reformation ; for almoſt all the greateſt and 
beſt Livings of the Kingdom are now held by 
Pluraliſts, and ſerved by mean Curates. 
But now let me return to the Act , and oh- 
ſerve: | my 33 


Cro. 5.ca.45%% "That this Att has only provided a Remedy 


P.19.ac. C.B. where the ficlt Living is of the yearly value of 


MOI oo, Eight pounds or above, which muſt be under- 
mM Ve... ſtood according to the valuation taken in the 

veſque Peter- 7. *_ _ TIT. 

boroughs ewenty 


ther Di/penfation contrary to that A& ſhould 


—T 


Chap.4 Counſellor. 23 
twenty ninth. year of King E. x. till the twen- Roy verſus E- 


. ty fouth of X.8. and after that time , accord- CEE = 


ing to the valuation then returned into the Ex- 71% pie. 


chequer, and now made uſe of in the Firft- 554. The Court 


fruits Office. by But many for mer Opumons ws divided. 


and Books have been, that the valuation ought * Dycr 237- 
to be according to thetruevalue. Ideo Quere. 2... 
This point was moved in Shute and Higdens 9,.,,, FP 
Caſe, Vaughan 130. but was not ſettled, fo it Bu(hy verſus 
remains a Quert fa Vide Vaughan, Shute Smith, T. 
verſus Hig den. 40Eliz.rot.123 

But in caſe the firſt Living be under the yearly 7 35" 
value of Eight pounds, or a ſte cara, then the 
party may accept a ſecond , as he might have 
done before this Ac, with a Diſpenfation,which 
he needs not now to go te Rome for , although 
he be not qualified within this Law. 

But I conceive, if an Incumbent of a Living 
under the value take a ſecond Living without 
2 Diſpenfation, that the firſt Living is void 'by 
the Canon Law, though it be not ſo by the 
Statute. 

But by this ACt there are ſeveral perſons qua- Who are ausli- 
lifed to have and retain Pluralities ; and thoſe fed io have 
are of three ſorts: 1. By Service, 2. by their ©/*74lities. 
Birth , and the 3. by Dignities. And firſt of 
thoſe that are qualited by Service. 

3. Al! the > na Chaplains, {which are not Qu 1/ifeation;, 
of his Council ) and of the Queen , Prince , 

Princeſs, and Brethren and Siſters, Uncles and 
Aunts of the King. 

2. Eight Chaplains of every Archbiſhop. 

.3- Six Chaplains of every Duke, 

. 4 Five Chaplains of every Marqueſs and 
arl, 

5» Six Chaplains of every Biſhop. 

C 4 6. Four 


Qualification 


by Birth. 


Qualification 
by Dignity. 
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6. Four Chaplains of every Viſcount. E 

7. Three Chaplains of the Lord Chancel. * 
lor, and of every Knight of the Garter and * 
Baron. : 

8. Two Chaplains of every Dutcheſs, Mar. ' 
chioneſs, Counteſs and Baroneſs , being Wi Þ 
dows. þ 

9. Two Chaplains of the "Treaſurer and | 
Controller of the King's Houſe ; the King's * 
Secretary, the King's Almoner , Clerk of the ' 
Cloſer, and Maſter of the Rolls. 

10. One Chaplain of the Chief Juſtice of : 
the King's Bench, and Warden of the Cinque © 
Ports for the time being | | 

All theſe, in reſpect of their Services , may 
purchace Licence or Diſpenſations, and take,re- 
ceive and keep two Parſonapes or Benefices with - 
cure of Souls, notwithſtanding this ACt. 

But thoſe of the King's Chaplains , that are 
ſworn of the King's Council, may purchaſe Li- 
cence or Diſpenfations, and take, receive, and 
keep three Parfonages , or, &c. with cure of 
Souls. 

2. Theſecond qualification 1s by Birth; that 
15, the Brothers and Sons of all Temporal | 
Lords and of Knights, born in Wedlock, may ' 
purchaſe Licenſe or Diſpenſations, and take, re- 
ceive and keep two Parſonages , &c. with cure | 
of Souls ; in which qualification it is to be ob- 
ſerved, that no aovilion is made for Baſtards , 
nor for the Sons of Biſhops, Abbots, Priors , 
&c. And note, in this caſe the Sons and Bro- 
thers of Knights have greater priviledge than 
the Sons and Brothers of Baronets. 

3. The third qualification is of certain pere 
ſons dignihed in the Univerſities ; and of oy 
| . ork 


4. nem 


art, Chap4- CounſeUoz. 25 
fort are all Doors and Bachelors of Divinity, 
ancel. + Do&ors and Bachelors of the Canon Laws , 
- and which ſhall be admitted to any of thoſe degrees 
© by any of the Univerſities of this Realm, and 
Mar. + not by Grace only ; all which may purchaſe 
- Wi- Licenſes or Diſpenſations, and take, receive , 
! and keep two Parſonages,&c.with cure of Souls. 
"and, Andinthis Act there is a negative Proviſo bla oy 6 bat 8- 
ing's © to thiseffe&t , That no perſon or perſons to ,,, 1,217 Es, 
F the whom any number of Chaplains, or any Chap- avanced. 
* lain by the proviſions aforeſaid is limited, ſhall 
e of , in any wiſe by colour of the ſame proviſions , 
que advance any Spiritual perſon or perſons above 
+ the number to them appointed, to receive or 
may keep any more Benefices with cure of Souls , 
e,re- than is aboye limited. 
with - There is another Proviſo, that the Chaplains Proviſo, thar 
5 ſo purchaſing, taking , receiving and keeping ***7 uf have 
t are Benefices with cure of Souls; as aforeſaid , ſhall 79/7994. 
> Li. |= be bound to haveand exhibit, where need ſhall 
and - be& Letters under the Sign and Seal of the King, 
> of — Orother their Lord or Maſter, teſtifying whoſe 
Chaplains they be, or elſe not to enjoy any RY verſus 
Plurality of Benefices by being ſuch Chaplains. ow kq - 
Upon this Clauſe ſome queſtion has been made, apes ve mg 
whether a Chaplain can be retained within the P41. : 
meaning of this Law by parol ; and it ſeems Roy verſus E- 
he may, ſo that they have ſuch Teffimonial , V<1que Lincoln. 
when they pray their Diſpenſation ; but the ſa- » Axcoget ES F. 
feſt way 1s to have it in writing , and it muſt be dadboe 
under Hand and Seal. 
Now having ſhewed what perſons are qua- 
lifed within this Statute,I will in the next place 
ſhew how the Clerk, that would have the be- 
nefit of his qualification within this Law,ought 


hat | #9 procced in the taking a ſecond Living, 6 
ors & that 


_— 
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that che firſt ray not be void , which is in thi" 
manner : | | 
How to proceed "The Parſon that falls within any of the qu, 
in the taking of \ifications within this Law , which makes it 
8 ſecond Living capable of a Plurality: , and having obtaine(- 
a Preſentation to a ſecond Living , muft cary! 

. his Teſtimonial or Retainer under the Hani” 

It ſhould ſeem 214 Seal of his Lord or Maſter, to the Maſter. 
hat the King of the Faculties, who is to make out his Dey 
. 


5 
£1 


ki 
& 


hs a 
= ſpenfation or Licence to accept the ſecond 


lity at Common nefrce ; which being obtained, he muſt next. 
Law. have it confirmed under the great Seal of Eng. 
11H.4.60d. Jand : and after he hath thus obtained his ; 
penſation, and has it confirmed under the gre 
Stat.25 H.8. Seal, then, and not before, he is to apply him 
cap.21, ſelf to the Biſhop of the Dioceſs where the 

Living lies, for his admifion and inffitution ; 
But theſe things raking ſome trme in the coy 
I adviſe the Clerk immediately to enter a Ce 
veat with the Biſhop and his Vicar General," 
and carry his Prefentation to the Bifhop , and” 
ye ag him with it,and with the reaſon of hh; 
Firft Living detay,left he ſhould be ſurprized. Though by. 
woid oy infite- the Letter of the A%t the firſt Living is not! 
ny wats the ſe- yoid until induStion into the ſecond Living; the” 

08A, 
words whereof are as follow” (If the party bi} 
mititured and inlutted in poſſeſſion f the ſe 
cond Living, that then the firſt ſhall be void.) 
Yer to avoid the great inconvenience that 6 
. therwife would enfue, it has been held that the 
Lge 2.2. firſt Living is void upon the bare inſtitution in 
1G: tothe ſecond Living, and fo it ſhould feem the 
Law was before the making of this Aft, where 
the party had no Difpenſation. 

And it is to be obſerved upon this Law,that 
in cafe any Lord, or other Perſon , whoſe 
Chaplains 


Patl9 Chep.q. —Counſello}, 17 

$1 = Chaplains are qualified within this Law to have Which oy 
| Þ coo or more Iivings incompatible , dv retain (ain hal be 

re Qub) 16s full rnember of Chaplains, and after one or geo 

(es It none above his number ; that in that caſe the j,, ;; porames 

n—_ Supertumerary Chaplains , that were retained More 561. 

| —_—_ Lord, or other _ , had retamed v7 + & 

” his full number allowed by the Stature, are not 7 54 - 

Vaaſter qualihed by this Law to Live Pluralities of Li- ING 

4 Di 5 vings, although the fupernumerary Chaplains $ye,c;.. an. 
Be... be preferred before the other that were firſt re- derſon 200. 

t net” [ined : Bur if a Chaplain qualified within this | 

hoy Law be legally indufted into a fecond Living Dyer 3 12.p.88. 


with a difpenfation as he ought, although his 
Maſter be attainted,degraded, or —_— from 
* his Office, yet he ſhall retain his Plurality du- 
- ring his life, 
" ut if one be retained Chaplain to any Lord The Maſter die, 
-- of other Perſon, whoſe Chaplains are qualified ©*-2fore pre- 
© within this Law, and his Maſter dies,is artaing, 777" 
t degraded or diſplaced before his-Chaphin be "077% 
*, preferred to a fecond Living ; or if ſuch Lord 
* - or other Perfon diſcharge fuch a Chaplain , (as 
- he may) in all thefecafes the Chaplain loſes his 
qualification to have Plurality of Livings in- 
+ conpatible. | 
But if a Dutcheſs, Marchioneſs , Counteſs or c,,,;,oþ, * 
Baroneſs do retain a Chaplain, and after mar- The Mrs. mars 
rtes, this ſhall not take away the qualification 7. 
of fuch a Chaplain , bur that he may have Plu- , "FP 
rality of Livings * incompatible within this ,, 3 4G * 
Law, as he might have done before. pcs 4 Y 
And if ſuch Dutcheſs,&c. retains Chaplains, 
and after marries, and after becomes a Widow 
apain ; yer the firſt retainer ſtands good , and 
was not countermanded by the marriage or 
death of the Husband, 5 
ney And 


; 


Co.4.1 94, 
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And note, That there is a Proviſoin this AQ, | 
that though a Dutcheſs, Marchioneſs, Countek, | 
or Baroneſs, do, marry an Husband under the ? 
degree of a Noble Man or Baron, that yet ne- ! 
vertheleſs ſhe may retain two Chaplains, which 
ſhall be qualified within this Law. 

What profer- And it is declared by this Act, that Deanries, 

bs Pg Arch-Deaconries, Chancellorſhips, Treaſurer. 

within thy fhips, Chaunterſhips or Prebendaries in any 3 

Law. Cathedral or Collegiate Church , or any Par. ? 
ſonage that hath a Vicar endowed, or any Be. * 
nefice perpetually impropriated, are not to be 
eſteemed Benefices with cure of Souls within 
this Act. 

And if any Duke , Lord, or other perſon, - 
whoſe Chaplains are qualified within this Law, 
ſhall have a double capacity to qualife his. 
Chaplains ; as if a Duke, &c. be made Lord- 

Co.4. 118a, Warden of the Cinque Ports, or a Baron, Ma: | 
4 ſter of the Rolls, Knight of the Garter, &*c. ! 
in all theſe caſes ſuch Duke, Baron, &c.can but | 

qualife his number of Chaplains , according » 

Chapleins re 09 his beſt qualihcation only. 
:aimed in the And if the eldeſt Son of a Duke , Marque; | 
life of the Fa- &*c. retain Chaplainsin the life time of his Fa- ' 
ther. ther, who after dies, and the honour deſcends | 


Co.492 upan ſuchSan; yet this retainer will not qua- 
like his Chaplains to have Pluralities within this ! 
Statute, becauſe at the time of the- retainer he | 
k was not capable to qualifie them. _ Et quod ab 
initio non valet, trattu temporis non conrvaleſ- 


Lerd diſcharges If a Duke, Marqueſs,@c. retain his full num- 
O_ after ber of Chaplains which are advanced, and then 
Pp — 4 diſcharge them, yer he cannot , during their 
Co.4.90,2'" lives, qualifie any other within this Statute. 


cit 


But 


5 Chap.4- CounſeUoz, 29 

' But if a Duke, Marqueſs, &'c. that has pow- 4 greater num- 
er within this A&t to qualife Chaplains, at one ber of Chaplains 
-aſtant of time- retain his double nun1ber © of + nag oy” 
Chaplains, or any ſupernumerary Chaplains”; &,,, , 0.x 

in that caſe, thoſe only ſhall have the benehvot Dyer 3 12.p.18. 
qualification that are firſt preferred. Quia in 

equali jure melins eſt conditio poſſudentis. 8? 

If one that is qualifhed withif - this Statute Co.4.79b. 
take a ſecond Living incompatible , and be'in- Dyer 312-p.88. 
ſtitured or indudted into the ſame before he have 
- obtained a Diſpenſation;the firſt is void; though 
Dyer makes a quere of it.” © | 

And note that it hath' been 'reſolved', That Thu Law i 
the King himſelf cannot diſpenſe with this Law. 29: 4i/penſable. 
Dyer. 35 1.0.2-327.2-p-4- Trin.18 ELC.B.Coxes 
Caſe. leg n pol? 4a cad 

a Parſon have a Livihg' under the value Vaughans Rep 
of 81. and take another without Diſpenſation, 1,29: Shure yer- 
the firſt is yoid;and if hedo not read 'the 29 Ar- lus FH 
ticles, or do not do the other things preſcribed * 
in the ſixth Chapter of the firſt Book, whereby 
the ſecond Living 1s vord'; yet'that helpsnot - 
but that the firſt Living is void ;* and' the''P4: \. 
tron may preſent, but no Lapſe will incur un- 
til a legal Deprivation and notice to the Pa 
rron. NE ; II 

Bur if one that is qualified within this Law 4 Pluraliſt neg- 
to have two Livings incompatible,ſhallnegle& letts to ſubſcribe 
at the time of his Inſtitution ro ſubſcribe to the 7 jew 
39 Articles of Religion, though he be after in- Dyer TTY 
ducted into the ſecond Living , yet this ſhall Corannhe. 
not make the rſt yoid, for his Inſtitution and Hob.1 5 7... 
Induction were both void ab mitio ; but'if fuch 
perſon had ſubſcribed the Articles , at the time 
of his Inſtitution, and had after neglected-t5 
read them within two months after his: Inducti- 
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30 The Parſons - Part]; 
on iato the ſecand Living, this makes bath 1; 
Vanghan 129. vings void (as was lately adjudged.) becauſe &” 
%e, two months he was compleat Parſan of the þ_ 
cond Living. 2 
Bob 1 53. And if a Parſon, ec. that is qualifed With. 
in this Statute to have Pluralicy of Livings j 
compatible, be made a Biſhop, his qualificati 
ceaſes, ſo that after he cannot take two Bens 
kces i tble by farce of fuch qualificat 
on ; but if he had two Liivings before be wy" 
made Biſhop by qualification and diſpenly 
tion within this Statute, he may retain they 
by Commendam : and although he were thi 
King's Chaplain, it alters not the caſe ; for by 
the acceptance of, a Biſhoprick he ceaſes to | 
the King's Chaplain within this Law. 
Parſons Taw And if a Parſon have one Living incomp+ 
Lz. 14 & 15. tible, he cannot obtain anather with Cure to hs 
Unuing s Li- united, unleſs he be qualified and have a Diþ 
—_—_ i 4 Pls- venfation, butthat the firſt will be vaid. 
A -. SP ;/; _ Mr. Hughes in his Perſons Law puts twy, 
car of the ſame Cales, which he is of Opinion are out of the 
Charch, Si&c. danger of this Law. The firſtis, where ther 
is a Parſonage and Vicarage endowed, and the 
Parſon without diſpenſation or qualification ag. 
cepts the Vicarage: and he conceives,that not- 
withſtanding that theſe are two ſeveral Advow: 
ſons aad Benefices, and that ſeveral Quare Im 
pedits may be brought of them, and that feve 
ral Aftions are maintainable by the Parſon and 
Vicar concerning their poſleſhons; that ye 
nevertheleſs, the preſenting of one perſon to 
both is no Plurality within this Statute or the 
Canon : becauſe the Parſon and Vicar have 
both but one Cure of Souls : Belides, there is 3 


Prowiſo in the At , That no Parſonage with 
2 


Part]? Chap.4- Counſclloz. 

th I; , Vicarage endowed ſhall be accounted « Bene» 

ale ” fce with care of Souls within that Ack. 

the 'Y But his other calt lzems more doubtful and Two Refories | 
+ pur wheve Church has two RefQories , ©" 9% Church 

d with: and each has cure of Souls per ſe and are in- 

mgs in compatible, and one perſon obtains borh theſe 


zr 


likcas” danger of this AG and the Canon. 1. Becauſe 
be wy” it is not in pluribus Eccleſis, 2. When there 
{peaks are ſeveral Advowſons in ane Qhurch, neither 
| they” Parſon hath the whole cure of Souls; and the 
re the” - words of the Statute are , Hawumg #0 Benefire 
for by” with cure of Souls of the alue of eight pode 
to be rakes and accepts anorher Benefice with cureaf” 
- Souls, &*46. But here the Church .is one and 
omp+ the ſame, and the Cure of Sauls the ſame ; and 
etolx therefore as the canceives neither within the 
a Dib danger of the Statute ar Canon: bur in a private 
| that] have, this very point came in que- 
s two, ſtion in the latter end of the Queens time, and Cooper verſus 
F the the Reporter ſays, That Walmeſly and Beay- pon nbamee. 
ther ont were of Opinion,that this Caſe was withe **/ 
d the; in the Statute : but Ander/or: doubted,and Kreme There is now . # 
n 24 ed to incline to'the contrary. Ideo quere inde. 1000 qualifica- 
not By the Reſolutions of the ſeveral Caſes before 1977 #* !eaſt in 
vow- mentioned, it is worth obſervation , how the Sy ke 
elm Judges of the Common Law have endeavoured Chaplains of : 
ſev. to advance this Law, and reſtrain the qualifica- rheKing, Qaen, 
4 


1 and | Princes of the 
'y & | Blood, and Dowagers, and probably as many more by birth and dignities, 
#7" and there are about 4300 Livings in England of 10 pound per annum in 


ni rhe Kings Books,ond upwards; and it is not the leaſt Livings th | 

h ings the Pluraliſts 
r the p catch at, though at firſt they cxepe into the Church, whers Livings were ſo 
have Jmell they were not able 10 maintain a Miniſter ; and if the 41 Canon of 
:isg © Sing James were obſepyed, many miſchiefs in thu caſe might be prevented. 


with © Co.z lnft.62 70." 
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The Lord Chan. 


The Parſons Part I; 
tions: And yet when all is done, this Law pros 
duces little more effe&t , than the transferring” 
the power of Diſpenſations in this caſe from the 
Pope, and ſcattering it amongſt the Nobility 
and others ; and how many Plnraliſts are there 
in England, that hardly ſee either of their Lz 
vings in a year ? fo that generally the beſt Lz 
vings in the Kingdom are ſerved with pod. 
Curates,and no hoſpitality kept : A thing worth, 
the Conſideration of a Parliament. 
| And it is to be hoped that our Noble Lord 
when they conſider the great damage the 
Church ſuffers by Pluralities, the many - poer 
Souls that are negleCQted in danger to periſh 


cellor Elſmere at the great diſcouragement it 1s to Learned Men, 


the Conference 
a: Hampton» 


Court, affirmed 


be newer gave 


when they ſee many. of meaner worth enj 
rwo Livings apiece, beſides Prebends,Deanries, 
Sine Cura's &c. and the abler and better Man, 


any of the Kings for want of Friends is never able to riſe higher, 
Livings to Plu- than a poor Curacy of twenty or thirty pound! 


raliſts, a wor- 
thy Preſident. 
Fullers Eeclefhi- 


a year, when they conſider how great a ſcan- 


dal it is ro our Church, and it is to be feared, 


aſt. Hiſt.lib.1 o, 4ttended wirh a Curſe ; I fay, it is to be hoped" 


p.16.”, 


GW. 


their Lordſhips will become ſo much Self-deni- 
._ ers, as to lay down this Priviledge where they. 
received it, certainly a blefling and the pray: 
ers of the poor Clergy would attend-it, and it 
advantage ſhould be reckoned in the caſz, | 
know none their Lordſhips enjoy by it, for [ 
am bound to ſay that for their Lordſhips ho- 


. Nour, that I do not know a Lord within the 


compaſs of my knowledge, that keeps a bene- 


ficed Clerk for his- Domeſtick Chaplain , but 
have Chaplains of their own,- and allow: them 


| honourable ſtipends and preferments in due 


time, but if their Lordſhips ſhould nor be wil- 
| ling 


Chap.s5- Counſello2, | 33 
ling to lay aſide this priviledge;the Archbiſhops 

that have the power of Diſpenſation,might re- 

medy it in part; orin al, or his Sacred Maje- 

ſty in denying Confirmation. God grant all 

may be done for the good of the Church. 


NET, 


CHAP: V. 


The fifth Chapter ſhews what Simony 
i, and who ſhall be ſaid tobe guilty 

of it, and what are ihe dangers enſit- 
zng therenpon. 


Hs ſhewed my Clerk how to obtain a 
| Benefice, and likewiſe thoſe which are 
qualified how to take a ſecond Living ; It reſts 
that I ſhould ſhew them what is to be done af- 
ter Induction to confirm them in their Beneh- 
ces : But becauſe Simony is not only ſcandalous 
to the Clerk that is guilty of it, but alſo very 
dangerous ; and I told my Clerk in the ſecond 
Chapt.that he muſt obtain hisPreſentation with- 


| out any corruptor fimoniacal contract;I thought 


it fit by the way to let my Clerk know,not only 

what Simony 1s 5 but likewiſe the danger that What Symony 
attends it. Simony by the Canoniſts and School- #.Panormir. c. 
men is defined to be , Studioſa voluntas emend; Nemo extra eo, 
vet wendendi aliquid ſpirituale aut ſpirituali 5" , 
annexum opere ſubſecuto. And Thomas Aquinas "java, op "* 
ſays, Quod Simonia dici videtur a Simone Ma- Cro.El.7 89. 
go, qui donum Spiritus Santti emere wvoluit, ut Tho.Aq.ibid. 
ex venaitione Signorum que per eum fierent A-4- 
multiplicatam pecuniam lucraretur ;, & ſic illi 

14 ſpiritualia vendunt , conformantur Simoni 


D | Mago 


3% The Parſons Part [ 
tions : And yet when all is done, this Law pt 


2 ”« i C's "a -F<- - . $6 C : » us 3+ 
MLCNCERSSI LID TV REA... tt ut REN 


NOTE 


This volume 


tight binding ar 
effort has been 


duce the centre: 


result in 


ACA OC 


microform: 


HAUOLLIUUIL ADIC LITLUCLIUD 4181 þ! S4CLLLICLILDS 111 away 


rime, - but if their Lordſhips ſhould nor be wit- 
ling 


"_y Counſello2, | 32 
ay aſl de th 7 6-7 ne Archbiſhops | 


i : 
ha 5 +. 6 of _ op 


E 6 _= * ng pO 4 ys PREY all- —_— hie Qarre Maie- 


ie has a very 
and while every 
.n made to repro- 


es, force would 


In damage 


19101 
"Tir. c. 
xtra eo, 


DerrYr IC | + 20.2. 


&rt.1. | 
Ins 529. 


bid. 


LI uv 


« wit 7/ piritualia vendunt , conformantur Simoni 
ling D $5 Mago 


3% The Parlons Part 1; 


tions: And yet when all is done, this Law 


duces little more effe&t , than the transferring! 


the power of Diſpenſations in this caſe from the" 
Pope, and ſcattering it amongſt the Nobility 
and others ; and how many Plaraliſts are there 
in England, that hardly ſee either of their LL; 
vings in a year ? ſo that generally the beſt Ly 
vings in the Kingdom are ſerved with pour. 
Curates,and no hoſpitality kept : A thing worth, 

the Conſideration of a Parliament. 
And irt'is to be hoped that our Noble Lords 
when they conlider the great damage the. 
Church ſuffers by Pluralities, the many- poo 
The Lord Chan. Souls that are negle&ted in danger to periſh 
cellor Elſmere at the great diſcouragement it 1s to Learned Men, 
2ve Conference when they ſee many of meaner worth enjoy 
Court, ran, wo Livings apiece, belides Prebends,Deanries, 
he never gave Sine Cura's &c. and the abler and better Man, 
any of the Kings for want of Friends is never able to riſe higher. 
Livings to Plu- than a poor Curacy of twenty or thirty pounds? 
Ps A -..a year, when they conſider how great a ſcan-' 
Rr fo. ial it is ro our Church, and it is to be feared, 
aft. Hiſt.lib.1 o, tended with a Curſe ; I fay, it is to be hoped: 
p.16.” their Lordſhips will become ſo much Self-deni- 
_ ers, as to lay down this Priviledge where they 
received it, certainly a bleffing and the pray- 
ers of the poor Clergy would attend-it, and if 
advantage ſhould be reckoned in the caſe, | 
know none their Lordſhips enjoy by it, for [| 
am bound to ſay that for their Lordſhips ho 
. Nour, that] do not know a Lord within the 
compaſs of my knowledge, that keeps a bene- 
ficed Clerk for his- Domeſtick Chaplain , but 
have Chaplains of their own, and allow them 
honourable ſtipends and preferments in due 
tne, but it their Lordſhips ſhould not be wil 
| ling 
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art 17 Chaps. | 
w Pro" ling to lay aſide this priviledge;the Archbiſhops 
ferring” that have the power of Diſpenſation,might re- 
om the medy it in part; orin al}, or his Sacred Maje- 
obiliy ſty in denying Confirmation. God grant all 
e there; may be done for the good of the Church. 
eir L | | 
eſt Ly” FIG 7 
1 3 
works CHAP: V. 

The fifth Chapter ſhews what Simony 
a i, and who ſhall be ſaidto be guilty 
por.  ©f #t, and what are the dangers enſur 
periſh — 21g therenpon. 
] Men, : | | 
enjoy Aving ſhewed my Clerk how to obtain a 
unries,. | Benefice, and likewiſe thoſe which are 
Man, qualified how to take a ſecond Living ; It reſts 
righer” that I ſhould ſhew them what is to be done af- 
oung*® ter InduCtion to confirm them in their Benefi- 


ces : But becauſe Simony is not only ſcandalous 

to the Clerk that is guilty of it, but alſo very 

dangerous ; and I told my Clerk in the ſecond 

Chaprt.that he muſt obtain hisPreſentation with- 

out any corruptor fimoniacal contract;I thought 

it fit by the way to let my Clerk know,not only 

what Simony is, but likewiſe the danger that ha: Symony 
attends it. Simony by the Canoniſts and School- #.Panormir. c. 
mens defined to be, Studioſa voluntas emend; Nemo extra eo, 
wel wendendi aliquid ſpirituale aut ſpirituali _ 

, O.Aq. 20.26. 
annexum opere ſubſecuto. And Thomas Aquinas 9-100. Art.1. 
ſays, Quod Simonia dici videtur 4 Simone Ma- Cro.El.789. 
go, qu donum Spiritus Santt emere woluit, ut Tho.Aq.ibid. 
ex venditione Signorum que per eum fierent At-4- 
multiplicatam pecuniam lucraretur ;, & ſic illi 
qu: ſpiritualia vendunt , conformantur Simoni 
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Hoveden in his Mago un intentione, 1 au vero illi qui emere 
Hiftory of H. 2. yolunt : Illi autem qui vendunt in attu imitan- 


mentions # Ca- » + 1: - 3. as Lotion 
mode by 14.7 Giezi di[cipulum Heliſzi , de quo legitur 4, 


hard Archbi. REge C-5+ 910d accepit pecuniam a leproſo mun- 


- 


Part 1, 


CY 


A So. 


ſhop of Canter- Aato, unde venditores Spiritualium poſſunt dici, | 
bury, thas the non ſolum Simoniact , ſed etiam Giezite. And | 


Patron that 
a x4 1 bf dunt aut emunt, Sacerdotes eſſe non poſſunt, ut 
ro Aivooks ſcriptum eff. Anathema danti, Anathema ac- 
for ever. Speed Cipienti, hac eſt Simoniaca hereſis ; Quomods 
505.4. ergo, ſi anathematiſati ſunt,& ſantt non ſunt, 
In Regiltr. hav. {2#ificare alios poſſunt ? Et eum in Chriſti 
1.4-12.Can0n, *oypore 10% ſunt, quomodo Chriſti corpus trade- 
Quicrnque. ; ; 

re vel accipere poſſunt? qui malediftis, bene- 
Ibid.Canon dicere quomodo poteſs. And the ſame: Holy Fa- 


Presbiter. ther further ſays, Sz Presbyter per pecuniam 
It hath been 


m obtinuerit, non ſolum Fcclefia prive- 
held that a Pa- >" Lys do J 2 ſe nere (oe W Pp! An 4. 
tron that pre- "ay; ». ſed etiam Sacerdotit ho P ur. 


ſents by Simony it appears clearly , that the very intention to 
ſhould loſe bis buy Spiritual Gifts or Preferments, carries with 
Patronage for it the guilt of Simony, as well as the aft it 


= . -— ag ſelf: And therefore the holy Apoſtle ſaid to 


Speed 5os. 2. Simon Magns, Cor enim tuum non eſt reftum. 


A&.Apoſt.c.3, coram Deo ; P pang itaque age ab bac ne-. 


v. 21.&C. quitia tua, roga Deum ſi forte remittatur 
tibi h&c cegitatio cordis twi : But this is in fore, 


conſcientie only , and not puniſhable by any 


Human Laws, unleſs it proceed to the A&t. 
Diviſion. Simony by the Canonilt is diſtinguiſhed into | 
Canons againſt $imo1.3 ice & Simoniacus : The firſt is where 
SIMINY. tne Clerk comes in by Simony , whereunto he 
is not party or privy : Szmoniacrs is he which 
obtains a Spiritual Preferment by a corrupt and 
{11moniaca] Contract, ro' which he is party or 
p11vy, and conſenting. 
Againſt this corruption in the Church many 
| Canofs 


: 
1 


St. Gregory ſays, Quicunque ſacros ordines ven- © 


rt, * Chap. 5. CounſeUoz. 35 
mere > Canons have been made , amongſt which I 
itan. © ſhall inſtance only two , and: thoſe Provincial 
ur 4 - ones of our own Nation. The firſt was made 
mun. in the yearof our Lord 1229. in the time of 
dici, Richard Witherſhead Archbithop of Canterbury, 
And and is as follows. $4 
Ven- Nulli liceat Ecclefiam nomine dotalitatis ad |; . _ 
t, ut © liquem transferre, wel pro preſentatione alicu- Nulli Liceas 
a ac. Jus perſone pecuniam vel aliquid aliud emolu- Eccleſiam,&c! 
mods  mentum patto intereniente recipere : quod ſi-, 
ſunt, 9mis fecerit, & in jure conviftus wel confeſſus 
briſti Ffuerit, ipſum tam Regia quam noſtra freti au- 
rade. * thoritate patronatu ejuſdem Eccleſie im perpetu- 
bene. © um privari ſtatuimus : But it was not ſuthci- 
- Fa. ent by a Canon to deprive a man of his Free- 
niam hold or Inheritance, be the word in perperuum 
OY taken for lite, or for ever, as it imports ; nej- 
And Fther was this Canon ever put in execution , or 
\n ts attempted ſo to be, that I find. oe 
with The other Canon I made mention of, I find cp, Qu;a prez 
y- amongſt the Canons of Orhobonzs , the Popes rumque. 
Tye Legate here in England, which is to this effect. 
po Quia plerumque evenire didicimus, quod,cum 
ic ne... 44 vacantem Eccleſiam fuit preſematio faci- 
yore enda, is quipraſentandus eſt pre cum Patrono 
foro de certa Summa de bonis Eccleſig [{ibt annuatin 
any | ſolvenda paciſcitur, & ſic pattus ad Eccleſiam 


preſentatur. $S. Nos huic attui tam Simonice vi- 
tum quam Eccleſie diſpendium ingerenti occur- 
rere imtendentes, univerſas promiſſiones & patti- 
ones hujuſmodi penitus revocamus , & eas im- 
poſterum fieri diſt rictins inbibemts : Et {i fats 

fuerint, vires aliquas decernimus non habere. 
But this Canon was of as little effect as the 
other, as to the making the Contrats void , 
which were only determinable at the Common 
D 2 Laws 


36 The Parſons Part] 


Law, where this Canon could not be pleadedin 

Bar. TIhave mentioned theſe two Canons, - not 

for the validity or uſe ſo much, as to fatisfic 
Cro.E1.588, the Reader what Provincial Canons we have a 
789-. gainſt Simony, and to how little effe& they 
Per Warbur:0. vere before the Statute of 31 Eliz. But there 
$ er Bul'm \yere ſome general Canons of the Church of 

XFIOMpri- R . . . 

vatur ipſs (nfo greater force , whereby Simoniace is puniſhed 
acommibus dig- by Deprivation 5 and Samoniacts by Deprivati- 
nicotibus, bene- on and. perpetual difabiliry *,not only as to the 
ficiis,officiis, & Church he was preſented to upon a Simoniaca 


efficitur inhabi- A . 
"Agro cory ContraCt,but alſo to all others: And bemg »14- 


; Int. 154. #1 in ſe,itis not diſpenſable either by the King 
or any other. 

Tho.Aq. 20. 2. And it has been held by ſome of the Father; 
q100.Art.1, to bea Hereſie, if not the Sin againſt the Holy 
Sect.2. Ghoſt : But neither the greatneſs of the fin, nor 
CY I the ſeverity of the Canons were ſufficient to re: 
vio. pr” ftrain this evil in the Church,till the Parliamen 
St.Greg.in Reg. of England took it into their care, and in thi 
hab.r. q4.&c. 21 Ez. it was enacted : 


—_ i. That if any perſon or perſons, for any fum 

Pain _ © 6: of mony, reward, gift, frofi or benefit, mn 

gainſt Simony, 7 indirettly, or for or by reaſon of any promiſe, 

agreement, grant, bond, covenant, or other aſſu 

rance for any ſum of mony, reward, gift, profit, 

or benefit  £wt direttly or madirettly,ſhal 

* Relaterto * Preſent, or * collate any perſon to any Benefic 

Þ with Cure of Souls, Dignity, Prebend,or Living 

+ This us to Bi- Fccleſtaſtical,&e. or || give or beſtow the ſamt 

ſhops. for or m reſpett of any ſuch corrupt cauſe or con 

|| Donatives. "{gderation, that then every ſuch Preſentation, 

W Cllation, gift, and beſtowing, and every admi| 

* Biſhops. fron, * inveſtiture and induttion thereupon ſhal 
be utterly void, &c. 

And that the Queen,her Heirs and Succeſſors 

| G 
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leadedin 
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. to preſent, collate, &c. for that one Turn only. 


' and loſe the dou 
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And that every Parſon, &c. that ſhall give Penalty. 


or take any ſuch ſum of mony, &c. or that ſhall 
take or make any ſuch promiſe,&c. ſhall forfeit 
and loſe the double value of one years profit of 
every ſuch Benefice. And the perſon ſo corrupt- 
ly taking any ſuch Benefice, ſhall thereupon and 
from thenceforth be adjudged a diſabled perſon 


in Law to have and enjoy the ſame Benehce, 
&C. 


2. And further, that if any perſon ſhall for Againt Preci- 
any ſum of mony, reward,;&c. (ut ſupra) dirett- pitare admiſſien 
ly or indireitly( other than for ſmall and lawful « inſtitution , 
fees) or for or by reaſon of any promiſe, &c. ad- 


mit, inſtitute, inſtall, indut,imve#t,or place a- 
ny perſon in of to any Benefice with cure , &c. 


That then every perſon ſo offending ſhall forfeit 


ſuch Benefice,&c. and that the ſaid Benefice,&c. 
ſhall be eftſoon woid;&c. And that the Patron, 
or perſon to whom the Advowſon,&c. ſhall and 


may by virtue of this Att, preſent or collate,&c. 


as if the perſon were naturally dead; but nolapſe 
hereby to inciar till ſix months after notice. 


3-And if any Incumbent of any Benefice with 


cure of Souls , de or ſhall corruptly reſign or ex- 


le value of one years profit of 


Againſt cornipt 
Reſignations 


change the ſame; or corruptly take for or m reſpef and Exchanges. 


rh the reſigning or exchanging of the ſame,dire(t- 
'y or indiretly,any peyſion,ſum of mony,or benefit 
whatſoever ; that then the giver and taker of 
any ſuch ſum, &c.corruptly, ſhall loſe double the 
value of the ſum ſo given, taken, or had, the one 
half to the Queen, &c. and the other moiety to 
him that ill ſue for the ſame, &c. in any of 


her Majeſties Courts of Recordzin which no El- 
loin, &c. 
D 3 
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Eccleſiaſtical 


The Parſons Part]. 
4. Provided, that this A& ſhall not reſtrain 


Cenſures ſaved. any cenfures Eccleſiaſtical,$c. 


Stmony in 0r- 
daining and 


gieing Orders 
zo preach. 


« 


Cans: againſ? 


Law. 


5. And further it is provided , that Z any 
perſon ſhall receive, or take any mony, fee, re- 
ward, or any ther profit direttly or mdirely ; . 
or ſhall take any promiſe, agreement, covenant, | 
bond, or other aſſurance, to receive or have any 
mony, fee, &c. diretly or 'indireftly , to him or | 
themſelves,cr any of their,&c. Friends (all law- 
ful and ordinary fees excepted) for or to procure 
the ordaining or making of any Miniſter , &c. 
giving any order and licenſe to preach , ſhall 
loſe forty pounds; and the Miniſter ſo made ten 
pounds. And that if ſuch Miniſter within ſe- 
ven years next after ſuch corrupt entring into the 
Miniſtry, &c. ſhall accept or take any Benefice, 
iving, or promotion Eccleſiaſtical, the ſame lis 
ving after Induction, &c. tobe void. And that 
the Patren may preſent , &c. as if the party ſo 
wndufed were naturally dead ; the one half of | 
the ſaid forfeitures to be to the Queen, &c. and 
the other half to the Informer, be recovered (ut 
ſupra.) | | 


And I do not obſerve that the corrupt Pa- 
trons were in danger to ſuffer by any Law or 
Canon before this Law was made; for, as I ſaid 
before, his right could not be taken away by a 
meer Canon not confirmed by Parliament ; and 
before this Law was made, the Incumbent that 
came 1n by Simony held the Living which he 
obtained by Simony, until he was legally and 
zudicially deprived by Sentence Eccleſiaſtical, 
wherein he often eſcaped for want of ſuck proof 
as the Spiritual Laws required ; but this Statute 
frikes at the root, and makes as well the Pre- 
. | ſentation, 


0 I as. A tn 


Ws 
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ſentation, asthe admiſſion, inſtitution and in- 
duction void : So that if this Statute had not gi- 
ven the preſentation to the Queen, the true Pa- 
tron might have preſented a new Clerk ; orin 
his default the Church would have lapfed. But 
by this Att the corrupt Patron does not only 
loſe the preſentation to the King pro bac wice 3 
but alſo two years value of the Church, not ac- 
cording to the valuation in the King's Books in 3 Int. ; 4 
the Firſt-fruit Office ; but according to the true 
and utmoſt value of the Church. 

But if one that has no right to preſent ſhall, 3 Inſt.15 3'- 
by means of a corrupt and Simonaacal agree- 
ment preſent a Clerk, who is by his preſentati- 
on admitted, inſtituted, and inducted into a 
Church ; yet this ſhall not entitle the King to 
preſent: for though the AC of Parliament 
makes all yoid , yet an Uſurper cannot forfeit 
the right of another in whom there is no fault. 

Note, That the Patron ſhall loſe his preſen- Co. :-4 "wo 
tation within this Law, although the Clerk be : 
not privy to the corrupt contract. 

And it ſhould ſeem by the penning of this 
A&, that the forfeirure of the double value of 
the Church is incurred by the corrupt contract 
only ; but the preſentation is not forfeited to 
the King , unleſs the Clerk be de fa&o prefent- 
ed or collated upon ſuch corrupt contract. 

And it matters not whether the Incumbent, C!:r# ne: privy 
that comes in by Simoniacal contra&t , were? 7? S'12omy. 
privy thereunto or not, asto making the Church 
void : But the great ; oa 15. , Whether the ut 0 Come 
Clerk that is preſented upon a Simoniacal con- #» thi; Caſs, ſve 
tract, to which he is neither party nor privy,be Gratian. Cauſa 


diſabled for that Turn to be preſented by the 4+ & Gre- 


King to that Church. 1 9000s 
© 12, 


D 4. I ::19. 
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Fowler verſus 
Lapthorn, 
P.17 Jac, B.R. 


Cro.El.788, 


. Cro.]ac.392s5, 
Bulfſt.3.92, 


3 It 154.. 


The Parſons - Partl, 

] have ſeen. the Report of a Caſe inthe latte 
end of the Reign of King Fames, where x 
was adjudged, "That if a Clerk were preſc 
upon a Simoniecal contract, to which he wa 
not party or privy, that yet notwithſtanding 
it was a perpetual diſability upon that Clerk, z 
to that Living. | 

And in the Caſe of Baker and Rogers, Ma. 
and 4.3 El. B.R. The Caſe was, Baker agreed, 
the Church being void,to give the Patron 180, 
for the preſentation, who preſented his brother, 
who knew nothing of the corrupt contract til 
after induCtion : And though it was clear, that 
the grant of the Preſentation during the vacar 
cy was meerly void, and that Baker preſented 
as an Uſurper ; that yet notwithſtanding the 
Clerk was in by the corrupt contract ; becauſe 
it was not to be intended,that the Patron would 
have ſuftered the Uſurpation , had it not been 
for the corrupt contract: and there it ſhould 
ſeem by Mr. Juſtice Warburton, that the Clerk 
was diſabled quoad hanc. 

And in a Cauſe between the King and the 
Biſhop of Norwich, Cole and Sair, Sir George 
Crook, who was a Counſel in the Cauſe, reports 
that Sir Edward Cook affirmed it had been ad; 
judged, That it a Church be void, and a ſtran: 
ger contradts for a ſum of mony to preſent one 
who 1s not privy to the Agreement , that not- 
withſtanding the Incumbent coming in by the 
Simoniacal contract, is a perſon diſabled to en: 
Joy that Benehce,although he obtain a new Pre- 
ſentation from the King ; for the Statute, as to 
that Living, has diſabled him during life. 

I muſt acknowledge, if the Law be fo taken, 
it is yery ſevere; but let us hear Sir Ez. Cook 
| | be” | him- 


—_—R_>. oo —_w—_rT Tir 
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© latter} himſelf ſpeak, and he in his Coment upon this 
et Statute, ſays, that it was adjudged in the be- 
eſcnte - fore-mentioned Caſe of Baker and Rogers, that 
e Ws .. where the Preſentee is not privy nor conſenting 
anding to any ſuch corrupt contract, as is forbidden by 
erk, this Statute (becauſe it is no Simony in him ) 
- therethe Preſentee ſhall not be adjudgcd a dif- 
M4. abled perſon within this A& ; for the words of 
igreed, the Statute-are ( And the perſon ſo corruptly gi- 
| 180l,”* wing:) So as he ſhall not be diſabled, unleſs he 
other, © be privy to the contraCt ; and ſo fays he there it 
act till was reſolved, M. 13 Fac. 
r, tht © + And Sir Edward Cook in that Book;that goes PTE 
vacat- under the name of his twelfth Report,and with- , jog i, ,- 
ſented * out doubt was his own, reports, That it was ſo 
ng the. adjudged in the Caſe of Dr. Hutchinſon Parſon 
of Kenne in Devonſhire by the whole Court , 
would - that if a Clerk be preſented upon a corruptcon- 
- been © traCt within this Statute, although the Clerk be 
ſhould not privy thereunto;*yet the preſentation, ad- 
Clerk mithon, and induction are all void within the 
: Letter of the Statute : Þr the Law intenderh 
d the to inflict puniſhment upon the Patron , being 
zeorge =. the Author of this corruption, by the loſs of his 
eportz Preſentation ; and upon the Incumbent, who 
n ad, + came in by ſuch a corrupt Patronby the loſs of 
ſtran+ his Living, although he never knew of the cor- 
it one © Tupt contract; bur if the Prefentee were not 
© not- © cognizant of the corruption, then he's not with- 
+ in theclauſe of diſability within the fame Sta- 
0 en- | tute; and fo (ſays he) was the opinion of all 
- Pre- © I gl of Serjeants-Inn in Fleetitreet, M. 
45 to þ: 8. ac. | 
> And it ſeems to me upon the penning of the 
aken, : Satute, that this Opinion is more rational than 
Cook > the former, for the words of the Statute are ; 
him- * . That 
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It ſhould ſeem That the perſon ſo corruptly taking, procuring 
:hat by the Ca- ſeeking or accepting, ſha Lec. from thencefor 
ebony RY be adjudged a diſabled perſon in Law , to has 
acs promoted, 07 enjoy,&c. And though the Incumbent in th 
may upon a vo. Caſe take and accept the Bencfice upon the c< 
luntary + 1-orw rupt contract, yet as to him it is not corrupt 
ron be diſpenced taking. * But this being a point thus contn 
_ rn verted, I ſhall not take upon me to determin 
wing again. but leaveit to thequdgment of the more learne 
Greg.Decret.de Þ I ſhall in the next place ſhew what ca 
tranſlatione E- trafts have been held Simoniacal within tt 
pilcop.tit.7.& I zeaning of this Law. 
> In a Cauſe between Dr.Graunt and one Boy 
+ What contra# den, it was held || (upon an Evidence to a Jur 
ſhall be ſaid that where two Parſons agreed to change the 
Simoniacal. T jyings, and the one promiſed his Patron, th 
oo _ 7 if he would preſent the other with whom 
ſao was toexchange, that he ſhould make the R 
tron a Leaſe of his Tythes at ſuch a Renr ; a 
this was held Simony , although the other w 
not privy to the contract, he making the Led 
after. " 
More 91<. The Father in the preſence of his Son bein 
Cro.El.685. a Clerk, purchaſed the next Advowlſon of 
= verſus Church, the preſent Incumbent of the Churd 
Ott” being fick, and not likely to live, who ſoon aft 
died , and he preſented his Son; and this wa 
held Simony within this Statute : But if this hal 
been done in the abſence of his Son , it had na 
been Simony,becauſe the Father is bound to pro 
_  videfor his Son. Quzre of the difference. 
Winch. 63. And by Hutton it was held Simony to pu: 
mw verſus cn the next Adyowlſon, the Incumbent bein 
ick. 
Hob. 165. In the Caſe of one F/inchcombe againſt th 
Biſhop of Wincheſter and Puleton,the caſe wi 
Ont 


termine, 


learned 


at Con" 


thin th 


ne Boy. 
a Jury 


ge tha 
ON, thi 


hom h 
the Þ- 


nt ; an 


her w. 


he Lea: 


n beim 
»n of | 


Churd 


bargained with the Patron (the Incum- 


wceforts, One Say . 
ahem being fick) for ninety pounds to preſent 
tin th him when the Church ſhould be void, and. for 
© the betrer afſurance took a Grant of the next A- 
* voidance to Friends in truſt : 'The Incumbent 


died, Say was preſented , and this was held Si- 


© mony within this Law. of 
There is of latetime a pra&tiſe introduced by Bends for Re- 


corrupt Patrons, that, if nor nipt early in the fgn-710n- 
budding, will make this good Law of no efteCt; 

I mean the taking Bonds for reſignation. And 

this practiſe took its riſe from two caſes in Sir 

George Crook's Reports. 


The firſt was between Fones and Lawrence, Cro. Jac. 248; 
© 8 Fac. The Caſe was thus : Fones had a Son 274- 


which he intended to be a Clergy-man, and ha- 
ving obtained a Preſentation from Queen El:z. 
for the Church of Streetham , agreed with the 


' Defendant that he ſhould be preſented, fo that 


he would reſign when Fones's Son was qualif- 


. ed tor the Living , whereupon the Defendant 


entred into a Bond of a thouſand Marks penal- 
ty to the Plaintiff upon this condition (having 
firſt recited the Agreement) that if the Defen- 
dant within three months after requeſt ſhould 
abſolutely reſign his faid Benefice,that then Oc. 


- Andin an Action of Debt brought upon this 
-- Bond, the Defendant pleaded non requiſroit 


which was found againſt him ; and in Arreſt of 
Judgment it was moved , That this Bond was 
made for the performance of a Simoniacal con- 


Pu} tract, and therefore void ; but notwithſtanding 


the Court gave Judgment for the Plaintiff; and Cro,ubi ſupra. 


two reaſons are given for the Judgment ; The 


* firſt was, becauſethere was no averment of the 
* Simony ; theſecond, that it was not material as 


ro 
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Cro.Car. 180. 
Hur. Jones 
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to the Bond, becauſe'that Statute did not make | 
the Bond or Contracts void , but only the Pre.; 
ſentation,&c. for this I clearly infer from the 
concluſion of the caſe. But I confeſs the ſenſe 
of the Court was,that in truth, if a man be pre. 
paring a Son for the Clergy, and havea Living 
in his diſpoſal, which falls void before his Son 
be ready, he may lawfully take a Bond of ſuch 
perſon as he ſhall preſent,to reſign, when hisSon 
1s become capable of ſuch Living ; and I have 
nothing to ſay againſt that Opinion, but it is ve- 
ry juſt and reaſonable, Nature obliging that eve 
ry one ſhould take care for his Poſterity: But if 
a Patron take a Bond abſolutely to relign upon 
requeſt, without any ſuch cauſe as the prefer 
ment of a Son, or to avoid Pluralities, or Nor: 
refidence,or ſuch reaſonable cauſe, but only toa 
corrupt end and purpoſe to exact many by this 
Bond from the Incumbent, or attempr it , tho 
perhaps theBond may be good againſt the perſon 
that entred into it, yet Iam clear of Opinion for 
my own part,that the ſaidBond makes theChurch 
void,and gives the preſentation to the King;and 
it ſhovld ſeem in Fones and Laurence's Caſe tha 
if Simony had been averred,it would haye been 
left to a Jury to have adjudged what the inten: 
tion of the corrupt Patron was, 

'The other caſe upon which theſe ſubtil Simo- 
niſts build , was between Babington and Wood, 
5 Car. 1. B. R.where the Caſe was likewiſe in 
Debt upon an Obligation with a Condition , 
that whereas the Plaintiff: intended to preſent 
the Defendant to ſucha Living, that if the De- 
fendant upon requeſt after his admiſſion ſhould 
reſign, that then the Bond to be void, &c. Upon 
Ojer of thisBond and Condition, the Defendant 

demurred, 


art, * Chap.5- 


 Counſelloz, 


"make © demurred, and Judgment was given for the Plain- 
e Pre. © riff: But all the Court conceived, that if the De- 
m the ® fendant had averred , that the Obligation had 


> ſenſe / 


e pre- 


avi 
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f ſuch * 


11s Son 
| have 
£18 Ve- 
at eve- 
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* Non- | 
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perſon” 


10N for 
:hurch 
19:and 
ſe,that 
e been 
inten: 


Simos 


been made with intent to exact mony , make a 


| Leaſe,&c. which in it ſelf had been Simony;then 


upon ſuch a Plea peradventure it might have ap- 

ed to have been Simony, and then it might 
have been a queſtion, whether the Bond had 
been good or no ; but upon this Demurrer it 
did not appear there was any Simoniacal con- 


' tra&t, and ſuch a Bond might be made upon a 


Wood, © 


viſe in 
ition , 
Yreſent 
1e De- 
ſhould 


Upon 
>ndant 


\ 
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good and lawful defign, as the preferment of a 
Son, as in Fones and Lawrences's caſe before, to 
avoid Non-reſfidence, Pluralities,&c. So that it 
appears by both theſe Caſes, that Bonds taken 
upon prudent and juſt ends to refign, are non- 
Simoniaca), but where ſuch Bonds are taken up- 
on corrupt deſigns , and it be made appear by 
any ſubſequent practice or action, it is clearly 


* Simony, as if the Bond had been expreſly to 


pay mony ; for what difference is there between 
a Bond expreſly to pay mony,and a Bond to re- 
fign, whichis to pay mony, if the Patron fay, 


either pay me ſo much mony or reſ1gn,when all 


the world knows in ſuch a Caſe the Parſon muſt 
pay the mony, or reſign and be undone ? And 
the world ſhall never perſwade me, that thoſe 
Reverend Judges that gave theſe Judgments e- 
ver intended further : and I hope that thoſe Re- 
verend Judges, that now ſupply their places, 
will diſcountenance and diſcourage ſuch practi- 
ces that tend ſo much to the ruin of the Church 


and Religion; for I know no Law that tends 


more to the advancement of learned and religi- 
ous men than this Law doth , and therefore 


oughtto haye abenign conſtruction tothe end it 
was deligned. [ 


45 
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Noy 22. T.15 I find a Caſe reported, I cannot fay that jt 
Jac. ro. 1051. by an Authentick hand, but ſuch as it is, I wi 
_ give it the Reader ; ir was between Sir oh 
Paſcal and one Clerk in the t 5th year of Kin 
Fames, upon Evidence to a Jury it was held 
that ſuch a Bond was Simoniacal; but the Cy 
cumſtances not appearing in the Book, the Ca 

can be of no great Authority. 

But before 1 ſhake hands with theſe Bonds 
Reſignation, it will be conventeat I give m 
young Clergy-man ſome Cautions againſt then 
for it is an old faying, The Reſetter is worſe thu 
the Thief, for without Reſetters there would 
few 'Thieves. 

Advice again} And 1. I hold it a great diſrepuration for an 

Bonds for Re- Clergy-man to give any fuch Bond,which ma 

fignation. have the leaſt tin&ture of Simony; nor do T be 
lieve any man of worth will do it, unleſs it b 
upon ſuch reaſons as aforeſaid. 

2. If ſuch Bond carry with it a Simoniac 
corrupt defign,ir makes the Clerk no lefs guily 
of Simony than the corrupt Patron ; and the 
the Clerk not only loſes his Living by this St 
eute, bur is for ever incapacitated to have it bj 

Coneil.Remenſ, 4ny future Preſentation, and by the Canon-Lay 
ſi quis vendide- 15 to be degraded and incapacitated to all other 
rt. 3 Inft.153. C.1.4.1. Presbyter ſh c. 
MargineNoy Taftly, If hedo not reſign upon requeſt, h 
FLY is ſubject to the whole penalty of the Bond, 
tor Simoniacal Bonds, Contracts , &c. are nd 
made void by this ACt,but only the Preſentment 
&c. Arid fo you may obſerve a difference be 
tween malum in ſe, and malum probibitum b) 
the Statute, or by the Canon Law, whereof tht 
Judges at Common Law take no notice. 
'Fhefe Bonus for Refignation are become 
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hat ity” frequent, that hardly a Living paſſes, unleſs by 
» I wil Perſons of Honour, without them, and very ill 
r 7%. yſe is made of them. There's a poor Vicar in 
f King my Neighbouthood that has a Vicarage but of 
$ held, 4.0 ].per annum, and was forc't into one of theſe 
he Ci. Bonds to obtain it, and his Patron takes from 
he Cat}, him T'ythes of half the value of the Church , 
and he dares not queſtion him for them ; Op 
ondsd oF medico. It is time for the Clergy to pre- 
ve Mm” fer a Bill in Parliament, not only ro make all 
ſt ther; fach Bonds void, but likewiſe all Bonds , Bills, 
rſe thu © Covenants, Promiles, Judgments, Statutes and 
'ouldz* Recognizances, made or entred into upon any 
Simoniacal contract. Certainly no good man 
for aj - would oppoſs it; a fit undertaking for my Lords 
ch may © the Biſhops. ; 
Jo I be It is now to be conſidered, what Covenants What Cove- 
ſs it * or Agreements ſhall be faid to be Simoniacal "7 #nd 4- 
within this Law. thin this F 
1oniacd - - Tf a Father-in-Law, upon the marriage of his 7 ,w. 
$ guilt) Daughter, covenant with his Son-in-Law with- Cro. Car.425. 
ad ther” out any conſideration, but voluntarily,that when | 
his Str | ſuch a Church falls void , which is in his gift , 
ve it by © that ke will preſent him to it, this is no Simon 
on-Lay .. within this Law ; but it ſhould ſeem , that ſuch 
1 othe, Covenant in confideration of marriage, or any 
other conſideration had, made it Simoniacal. 
eſt, It © So where the Patron took a Bond from the Noy 142. 
Bond; Prefentee topay 107. yearly towards mainten- Baker verſus 
are n6.” ance of his Predeceffor's Son, whilſt he remain. Yownttord. 
ntement. ed in the Univerſity unpreferred ,. was held no 
nce bez; Simony : And in that caſe it was faid by Foſter 
tum by& Juſtice, rhat it was adjudged in the Earl of Su/- 
reof the ſex's caſe, where the Patron took a Bond of the 
® Incumbent to pay 5 /. per annum to the Widow 
come, of his Predeceſfor,it was no Simony;'theſe were 


good 
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good charitable Reſolutions ; ſed quare rat 
zem inde ; and Foſter ſaid, that notwithitan 
ing great oppoſition in that caſe, the Parſon « 
joyed the Living at that time. | 
In the next place it will be fit to conſider 
what Church Preferments are within this Lay 
the Statute only names Benefices with cure, 
Souls, Dignities in the Church, Prebends a 
Livings Eccleſtaftical.”'The word Benefices wi 
cure of Souls , ſeems chiefly aimed art Parfo 
and Vicars in Churches Parochial: Dignit 
2 Inſt. 155.” comprehend Archbiſhops,Biſhops, Archdeacon 
Deans, Chancellors, 'T reafurers, Chaunters,P: 
Lindwood. cantors, Officials, &c. For Dignities Ecclcfial 


ericali fe | 
wy pug * cal are defined by the Civilians to be Admin 


Duarynus d& ſtratio cum Juriſdiftione aliqua conjuntta. At 
ſacris Eccleſ. Lindwood tells us , Dignitas cognoſcitur alte 
Minifir.& Be- Je tribus modis; primo quands beneficium hal 
neficitslib.2.C.6 | I niniftrationem rerum Eccleſia#ticarum 
Lindw.cap. Eſu- pray 
rientes woori.. J uri{dictione : Secundo ex eo quod habct nom 
tie verbo dig- dignitatss cum prerogativa in choro & capitu 
nitate. Tertio quando conſt itutio wel conſuetudo Eccleſ 
habet , quod beneficium habeatur & reputet 
o dignitate. PE 
Cap.nt Clerica- And in another place ſpeaking of Dignitie 
{1s verb. dignit. he fays, Proprie loquendo de dignitate ordo Ep 
a ſ6 = 4 "* copalis dicitur dignitas ; fic Abbates , Prio 
mon Law which conventuales, & officiales Epiſcopi , dicunt 
ſhall be Digni- dignitates, & in inferioribus Foiſcop Jas 
ries,ſee 2.7 6. imponit nomen dignitatis, niſi Archidiaconis 
$ *& Js l- Archipresbyteris , propter furiſdiftionem , ( 
”* ; preeminentiam , quas habent ſuper alios.: I 


£3. 31,14 MS. : S 
4.40. 14 Hs, #icet (lays he) Archidiaconi nullam habere 
Fn a . . . 
14. 27 H. 6.2, Juriſdictionem ex conſuetudine, tamen ratio 1 
27 H:8.19. minis [onat in dignitatem,@c. 
Prebends are particularly named,and Livin 
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Eccleſiaſtical are words of a large extent, and Fletcher verſus 
draw in Donatives within the penalty of this IF T.7 
Law, as hath beer. acjudged, though they have LT OY 
no cure of Souls. | 

Having held the Reader ſomething long in 
my Diſcourſe upon the matters relating to the 
firſt Paragraph of this Statute , I ſhall, after 
ſome general Obſervations upon 1t , draw to a 
Concluſion. 

And firſt it is to be obſerved, That where a- #9 may t2%2 
ny Clerk is in by Simony, or any other digni- -* doi NY 
hed perſon, every ſtranger as well as the Eing, ,... *' 
may take advantage of it : And therefore it the 
Parſon, Vicar, or other dignificd Perſon, ſhall 
bring any Action for the 'T'ythes,or other things .,, To. Rowſe 
belonging to his Church ; the Defendant nz yofus wright, 
avoid the Action, by proving that the Plaintitt P.1 7 Jac. Hob. 


obtain'd his preferment by a Simoniacal contraCt. 167,158, 177- 


And note, That a Simomacl Contract , 
where the party is not preſented in purſuance 
of it, is not within the penalty of this Law ; but 
it ſhould ſeem, that if one thar has no right pre- 
ſent a Clerk upon a Simoniacal contract, he is Hob-167. 
within the penalty, though an Uſurper, but not 
as hath been ſaid, to give the King the Preſen- 
tation. 

[r hath been a queſtion, 
comes in by Simony dye in poſſeſſion of the 779% 
Church, whether the King ſhouid lol> his Pre- Hh —_ p 
ſentation: Bur it hath been reſolcd thar he ſhall 
not ; for the Statute makes the Preſcntaiion , 

Admifhion, Inſtitution, and alli void ; fo that the 
Church was never fullof an Incumbent, & nul- 
lum tempus occurrit Regi. But if che King ſuf- 
ter an Ufurpation by the Patron, or any other, 
preſenting another Clerk, who is inftiruted and 


E \N- 


Contra? nt 
excented, 


If the Clerk which $7777 des 
defjeſ., if the 


Bath verſus 


5O The Parſons Part I, 


inducted, and after dyes Incumbent, in ſuch cafe 
the King loſes his Preſentment ; and fo it ſhould 
ſeem, it the Incumbent refign , or be deprived, 
the Church having been once full. 
3:mony and Pa- And note, there may be Simony, and neither 
tron ond Clerk Patron nor Clerk conſent or be privy to it; and 
ha yet the Church for that turn is by Statute gi- 
ven to the King : If the Clerk be preſented by 
the means of ſuch corrupt contract, though nei- 
ther Patron nor Clerk were privy or conſenting 
to it ; fo the King , though he himſelf cannot 
be guilty of Simony, may preſent upon' a Si- 
moniacal contract between others,and ſuch Pre: 
ſentation 1s void by this At. 
Pardon of $:- Suppoſe a Clerk be preſented upon a Simo- 
»ony the e427. riacal contract, and then the King or Parlia- 
= "_ _ ment, that is, the King in Parliament with the 
Cho Aﬀentof his Lords and Commons , pardons all 
Simeny by expreſs or general words,though this 
may pardon the Penalties , yet the Church re- 
mains void, 
De miniſterits ! ſhall now conclude this Paragraph with the 
& hab.1.qa. ſaying of aholy Father of the Church , viz. St. 
Canon cam Or- Ambroſe upon this SubjeCt ; Cum ordinaretur 
ben Epiſcopus quid dedit? aurum fuit : quid perd;- 
ait? anima ſua fuit : Cum alium ordinaret 
quid accepit ? aurum fuit : quid dedit ? Lepra 
futt, 
: Inſt. 15 57; | am now come to the ſecond Paragraph of 
Tre reaſon of this Statute, which Sir Edward Cook (who was 
a welt wir "1 a Member of this Parliament) tells us was ad- 
w_ 4 phe te ded to avoid haſty and precipitate admitſions, 
_  inſfirutions and induCtions, &c. to the prejudice 
of thoſe that have rizht to preſent, and thereby 
putting them to their Actions to recover their 
zights, and there are ſeldom Bribes ( as I may 
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ſay) in this caſe given, where the Patron has a 
good and ſure Title. 

The taking or giving abovethe uſual Fees in 
this Caſe, 1s as well dangerous to the Clerk as 
the Officer ; for the Church ſkall be void , fo 
that the Patron, that has right to preſent, may 
preſent again; and the Uſurper and Officer that 
takes more than his fees for ſuch expgdition 
forfeits double the value of the Benehice for a 
year,not according to the rate in the Firſt-fruits 
Office, but according to the very true value : 
But upon this Clauſe no diſability reſts upon 
the Incumbent , bur that he may by the ttue 
Patron be preſented again ; nor Lapſe, till ater 
{ix months from the tine of notice given by 


the Biſhop, &c. 


FT 


And obſerve the penning of this Clauſe : It zen rhe 
1snot that the Church ſhall be ipſo fao void,or Church ſhr!? Z» 


that the Inſtitution, &c. ſhould be void; but 
that it Thall be eftſoons void, and that the Pa- 
tron ſhall preſent, as if the perſon werenatural- 
ly dead : So that ir ſhould ſeem the Church i; 
once full by this inſtitution and induction ; and 
hence there may ſome doubts ariſe, whether the 
Church ſhall be void zp/o facto , or whether tt 
mult be avoided by Eccleſiaſtical Senterice of 
Deprivation : But it ſeems to mc,that the Patron 
may preſent immediately without any Sentence 
Eccleftaſtical. 

3+ The third Paragraph of this Statute is 
made againſt ſuch as ſhall corruptly for mony, 
penſ1on, or other benefit, reſign or exchange 
their Livings with any other : In that Calc as 
well the giver as the taker forteits double rhe 
Sum of mony,&c. given and received ; but thus 
Clauſe works no avoidance or diſability wm the 


perſon that is guilty. E 2 The 
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cenſure the Parties for their corruption in buin 
& felling Church Preferments:wherein,as ſhould 
{cem,the Eccleſiaſtical Laws in ſome circumſtan- 
ccs are more ſevere than this Statute; for by that 
Law, as I take it, he that is convi&ted of Simo- 
ny, is after incapacitated not only to that Li- 
ving, but toall other Church Preterments; but 
of this be informed by the Canoniſt. ButI know 
no reaſon, why thoſe corrupt Patrons that take 
Bonds for reſignation without any reaſonable 
cauſe apparent, may not be called to an ac- 
count before the Ordinary, and puniſhed by 
Eccleſtaſtical Cenſures, if it appear they were 
taken to any corrupt end, or if afterwards he 
ſhail endeavour to exa&t mony by colour of a- 
ny ſuch Bonds. 


Corrupt ering I am now come to the laſt Paragraph of this 
Orders 2n! 1:7- Statute, which is alſo a two-edged Law , that 


cen'es to preach 


* puniſhes as well the giver as taker of greater 
tee or reward thanthe ordinary and juſt fees for, 
or for procuring any perſon to be ordained or 
made a Miniſter, or giving any order or licence 
to preach,&c. but this 1s more ſevere upon the 
Clergy-man than the Officer: for the Officer on- 
ly forteits forty ſhillings, but the Clergy-man 
forfeits ten pounds , andall the Livings he ſhall 
take within ſeven years, are made void by this 
Law after Induction; fo that for ſeven years 
an Incapacity lies upon the Clerk ; how careful 
ought Clerg y-men to be, what Fees they. give 
fr their Orders? And note the manner of the 
penning ol this Paragraph, that the Church 
thall not be void till after Indu&tion. The firſt 
Paragraph makes the preſentation , ET 

an 


rel,” Chap. Counſelloz. f3 


ſtical | | q indu&tion, and all void : So that the Church 

ly T9. jnthat caſe is never full. The ſecond Paragraph 

Ouing makes it voi.?, not till after the corrupt admiſ- 

hould ſion, inſtitution, inſtallation, induCtion, inveſti- 

ſtan®  reor placing ; and this not till after induCti- 

/ that on; by which means the Grantee of the next 

>IM0- "Avoidance that preſents ſuch Clerks , cannot 

t Li- preſent again : And fo it is where the Patrons 

5 but preſent by turn, the preſenting ſuch a Clerk Co.s.1 02.2, 
now will fatisfie a turn, if inducted. 

take Laſtly, obſerve all pecuniary forfeitures and How he forſci. 
nable ; penalties within this Statute are given to the 77s ave to be 
1 aC- * King and Informer, and are to be recovered by **7<a- 

d by Bill, Plaint, A&tion of Debt or Information in 

were ' any of his Majeſtics Courts of Record ; that is, 

Is he | the Chancery, Kings Bench, Common Pleas,and G'egory 5 caſe, 
of a- Exchequer at Weſtminſter ; but not in any in- <*:©2*: 
feriour Court of Record, and no effoign, pri- 

viledge, proteCtion or wager of Law is to be 

allowed ; but I conceive the priviledge or pro- 

tection of Parliament are not intended in theſe 

general words, but the common protections 

and priviledges of Officers and Courts. Ideo 

quaere inde. Qaere. 

[tis not proper for this Diſcourſe to examine Ser a Canon 
by what Authority any thing at all is taken for 9597 it, and 
giving Orders, Admiſſions , Inſtitutions, &c. o__ was 
lince qur Saviour ſays, Grats accepiſtis, gratis Chk di 
date : However, ſince it is a thing (1 doubr) Liuw. c. 
too much practiſed, uſe has made it ſeem law- ſicva & miſe- 
ful, by which means it is ſwallowed as a due 79%. 
fee without examination of the matter ; I ſhall _—0.v-L. 
therefore put them that are concerned in mind 
of two other Canons, and then leave the mat- 
terto further conſideration , and amongſt thoſe 
Canons that are called the Canons of the 


E 3 Apoltles, 
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Can.3c. 


C an. 1. 


Can 52 
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Apoſtles, 1 find one to this effect : _ 

Si quis Epiſcopus, aut Presbyter, aut Dzace. 
nus, per pecuniam hanc obtinuerit dignitatem Z 
dejiceatur, & ipſe ordinator ejus a communione 
omnibus modis abſcindatur, 

And in the Council of Chalcedon to the ſame 
efte&t, which follows : 

S4 quis Epiſcopus per pecuniam Ordinationem 
ſecerit , &* pretium redegerit Spiritus Santi 
gratiamque wvendi non poteft, Ordinaveritqut 
per pecuniam, Presbyterum, aut Diaconum, we, 
quemlibet de hits, qui cognominantur m clero, 
promoverit, & diſpenſatorem aut defenſorem , 
vel quemlibet qui [ubjectus eſt regulz , pro ſu! 
turpiſſimi Iucri commodo , is qui hoc attentane; 
probatus fuerit, proprii gradus periculo ſubjace-\ 
bit, © qui ordinatus eſt, nihil ex hac ordinati-, 
67:0, wel promotione que eſt pro negotiatione fa- 
cta proficiat, ſed fit alienus a dignitate, vel ſoli- 
citudine, quam pecunizs acquiſruit,&c. Conti. 
Cabilonenſe, ca. 16. adeanden ſententiam. 

But it may be it will be ſaid, that theſe Ca- 
nons are againſt ſelling of Orders , but not x 
gainſt ancient and juſt fees, to which hear what 
the Council of Qrleans fays : 

Ne quis Epiſcopus quibuſlibet cauſis vel Epi. 
coporum Ordinationibus ceterorumque Cleriu- 
Tum altquid accipere praſumat , quia Sacerdi- 
rem nef as eſt cupiditatis venalitate corrumpi. 

And the Council of Lateran under Pope Inn 
cent the "Third, decreed, Ne pro conſecrationi 
bus Epiſcoporum, aut benedictionibus,aut ordini- 
bus, aliquod accipiatur. And to the like effeQ 
33 the Council of Braga, ca. 4. 

And our own Canons are to the ſame effe@, 
and 1:mit the Clerks fees to twelve pence for 
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Letters of Inſtitution and Collation, and f1x 
nce for Letters of Orders : But he that has a 
mind to ſatisfie himſelf hercin further, ict him 
read that moſt excellent Hiſtory of the Coun- 
cil of Trent , which is faithfully tranſlated by 
Sir Nathaniel Brent , where this point 18 ex- 
cellently diſcuſſed Pro and Cor , where I will 
leave my Reader, and conclude this Chapter , 
and in the next place ſhew my Parſon, Vicar, 
&c. what he is to do before, at, and after his 
Admiſſion, Inſtitution, and Induction. 


— 


CHAP. VI. 


The ſixth Chapter ſhews what a Clerk 6 
to do beforegat, and after his Admiſ- 
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el ſal; fon, Inſtitution, and Induttion, 10 

Zoncil make him a compleat Parſon. 

. 

e Cz O man at this day is capable to be Par- zy.y Px» 

not 4: ſon, Vicar, &c. before he is a Prieſt in and car 1.47 

what Orders, which he cannot be before he is four % # Prief. 
and twenty years of Age, as has been faid ; and 

Epiſ-Y\ if any perſon ſhall be admitted, inſtirured and 

eric inducted into any Living before he is in Holy 

erdi- Orders, his admithon, inſtitution and induction 


pr. are void by the late Act of Uniformity : Second- Stat. 1 4 Car. 2. 


ly, He muſt make his Subſcription according ©P+++ 
Subjcriptien 


tom. to the faid Act, and have a Certificate from the | 7 7 
dimi. | th : and Certificate. 

mr Bilhop, or &c. under his Hand and Seal, that 
fret he hath ſo done ; and then within rwo months 

} after heisinducted, he muſt, during Divine x; Ei:z. co,12. 

tec, þ - Service (thatis, after ſome part of the Divine 
e for E 4. Service 
rcrers 
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Read Prayers. 


Read the Avti. 
cle:. 


Stat < upra. 


Co.5.25.b, 


4 Inf. 3245; 


Stat. ſupra. 


Declaraticn, 


The Parfons PartI, 


ervice of the Church for that day appointed is 
read, and before the whole is finiſhed) read the 
Nine and thirty Articles of Religion in the Pa. 
riſh Church, &c. into which he ſhall be induR. 
ed, and declare his unfeigned affent and confent 
to all that is therein contained; and in default 
herein, the Church is ipſo facto void withour a. 
ny ſentence declaratory z and it 1s not enough 
for him to declare his aflent to them fo far a 
they are agreeable to the Word of God , or 
with any qualification, but poſitively. 

And he muſt likewiſe upon ſome Sunday or 
Lords day , within two months after aCtual| 
pollcffion of ſuch Benefice, &c. ( which is in-| 
tended within two months after induCtion or in- 
ſtallation,&c. Jread the Book of Common Prayer 
(3.e. the whole Service of the Church appointed 
for that day,as it is there appointed) and likewile 
declare his aſſent and conſent to all the matters 
and things therein contained in theſe words ; [ 
A. B. 43 declare my unfeigned aſſent and con- 


ſent te all and cvery thing contained and pre- 
ſeribed in and by the Bock, intituled , The Bock 


Stat. 14 Car.2. 
CAP. 4+ 


of Common Prayer and Adminiſiration of the 
Sacraments, and other Rites and Ceremonies of 
the Church, according tothe uſe of the Church 
of England, tcgetber with the Plalter or Plalms 
of David, pointed as they are to be ſung or [aid 
7: Courches, and the form or manner of ma- 
king, erdaining and conſecrating of Buſbops , 
Frieſts, and Deacons. 

And fuch Parſcn, Vicar, &c. muſt within 


tirce months after his Inſtitution, upon ſome 


Lords day, Giring Divine Service (that is , as 


hath boon Cd, after iHme part of it be read, 


and bifarc ail be read) rublickly and openly 


read 


KY 2 _—_ OT ore 
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intedis. read his Certificate from the Biſhop, &c. of his 
ead the Subſcription to the Declaration following ; and 
the Pa. he jars at the ſame time read the Declaration 
induc... or Acknowledgment it ſelf in the Church where 
:onfent he is to officiate, before the Congregation there 
default aſſembled. The Declaration follows : 
NOUt 2+ I A. B. declare, that it ® not lawful upon any 
Nnough =pretence whatſoever, to take Arms againſt the 
far a King : ind, that I do abhor that treaſonable 
d,or Poſition of taking Arms by bis Authority a- 
gain#t his Perſon, or agam#t thoſe that are 
ay or' commiſſionated by him ; And that I will conform 
aCtual' ro the Liturgy of the Church of England, as it 
is in- a now by Law eſtabliſhed. And I do declare 
Lorin-' that I do hold, there lies no obligation upon me, 
Prayer. or 0n any other perſon, from the Oath commonly 
Yinted | called The Solemn League and Covenant , to 
ewile endeavour any change or alteration of Govern- 
atters ment, either in Church or State , And that the 
ds; I ſame was init ſelf an unlawful Oath, and im- 
' con. Poſed on the Subjetts of thu Realm againſt rhe 
| pre- Anown Laws and Liberties of this King- 


Bock © dom. 

f the | And if any Parſon, Vicar, &c. fail in the do- 
tes of ing of any of theſe things before-mentioned, or 
Jurch any of theſe things be neglefted , the Church 
falms becomes yoid; and the Clerk that makes ſuch 
[aid failure, in Caſe he ſhall ſue for his T'ythes , or 
" Mae any other Churchduty, or other thing belong- 


hops , ing to his Church : If the Defendant inſiſt upon +; | 

ſ it, muſt prove the doing of all theſe things: But "Be on ms 
ithin © uſually the Judgesin favour of the Clergy,after 
ome | they have been in poſſeſſion of their Livings ten 


, as | or twenty years, or any conſiderable time, will 
cad, | Ppreſumeall theſe things regularly done,and will 
enly | not putthe Parſons,&c. to the preciſe proof of 


read * them. And 
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Advice tothe And itis to be obſerved, that the Parſons, Vi. / 

Clergy. cars,&c. muſt upon the acceptance of every new ' 
Living or Eccleſiaſtical Preferment within this 
Law, repeat all theſe things ; for the perform- 
ance of all theſe things upon the taking of one - 
Living, will not fatishe for any other. 

I ſhall give my Reverend Clergy-men there. 
fore this caution, that if any of them have ac- 
cepted any Eccleſiaſtical Preferments , and haye 
negligently omitted any of theſe things,and that 
thereby they may be lapſed to the King , that 

Raſtals Entries, they obtain Prefentations from the King ad Co. | 
Quare Imped. roborandum; and that thereupon they perfect all | 
Roy 22. plo. their former negle&ts ; or they may obtain Let. | 
; _ .. tersParents of Confirmation , wich may be 
Se gn " pleaded in bar of any Quare Impedit after | 
Dyer 392.p.70. brought by the King. | 
14 H.4.36.b> And for the future I adviſe them, that they | 
xe A YI 2: firſt have ſome credible Witneſſes preſent,when | 
Tat Enri. they make their Subſcriptions before the Biſhop; | 
Quare Imped. and thar they atteſt the Biſhops Certificate; and | 
in Roy 22, that they get two Books of Articles ; and that | 
when they read the 39 Articles, they give one 
of thoſe Books of Articles to ſome credible Pa. | 
riſhioners to read with them, and then atteſt the 
Book, that they were preſent , and heard the | 
Clerk read the ſaid thirty nine Articles during | 
the time of Common Prayer , and declare his 
unfeigned aſſent and conſent to all the matters 
and things therein contained , by ſubſcribing 
their names thereunta ; and that the Clergy- 
man keep ſafely the ſaid Book of Articles with 
this ones bras 

AndI adviſe, that when he reads the Book of 
Common Prayer, which muſt (as above is faid) 
be read Morning and Eyening , in all things 


which 


&r” Mount —_ - 
p mtg < _— * >< To trere— ” 


? Chap.6. 


Counſello?, 


which is preſcribed therein, within two months 
after induQtion ; that he likewiſe make ſome in- 
relligent Pariſhioners to read with him,and give 
them a Copy of the Declaration aforeſaid, and 
at the foot of it take an atteſtation under their 
hands,of his reading the ſaid Book of Common 
Prayer and Declaration, which may be done in 
this form. 

Firſt, in a fair legible hand write the Decla- 
ration aforeſaid, then write under to this effect, 
Memorand. That upon Sunday the 
day of iu the year of our Lord 
A. B. Parſon of D. in the County of Dread Com- 
mon Prayers in the Pariſh Church of D. afore- 
ſaid, both in the Forenoon and Afternoon of the 
ſame day, according to the Form and Order 
preſcribed and diretted by the Book, intituled, 
The Book of Common Prayer and Adminsſtrati- 
on of the Sacraments, and other Rites and Ce- 
remonies of the Church, according to the uſe.of 
the Church of England rogether with the Pſal- 
ter or Pſalms of David, pointed as they are to be 
ſung or ſaid in Churches, the form or manner 
of making, ordaining and conſecrating of Bi- 
ſhops, Prietts and Deacons ; and immediately 
after the reading the ſame, made a Declaration 
of his unfeigned afſent and conſent , to all the 
matters and things therein contained in the 
form and words above written : And then 1d 
the Witneſſes hereunto ſubſcribe the ſame Cer- 
tificate ; which the Clerk is to keep carefully 
with his Inſtitution, Induction and Certificate , 
with the Book of Articles atteſted, as is before 
direfted. And in theſe things I adviſe all Cler- 
gy-men to be very tender and careful. 


There 
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13 Elcap.122 'There was an A made in the thirteenth 
What agea year of Queen Elizabeth, That none ſhould be 
. oy ongh't 19 ; mitted to any Benefice, unleſs he were three 
"0 and twenty years of Fes and a Deacon at leaſt, 
and ſhould ſubſcribe the thirty nine Articles be. 
fore he ſhould be admitted; and that none ſhoull 
be admitted to preach or adminiFter the Sacra. 
ments, unleſs ſuch perſons were 2.4. years of age 
at leaſt : But this Law is in part altered by the 
before-mentioned new Statute of Uniformity; 
for now none can be admitted to any Livmg till 
he is a Prieſt in Holy Orders, which he cannot | 
be by this Statute till he is 2.4, years of age. 
he maybead- And by the ſame Statute it is enatted, That | 
mitted to a Be- none ſhould be admitted to any Benefice with 
mefice of 391. cure of Souls f the walue of thirty pounds or 
afemmnggncr upwards in the Kings Books, unleſs be be a Ba- 
the Kings Books. TY ; 
cheler of Divinity at leaſt, or a Preacher licen- 
ſed by ſome Biſhop, or one of the Univerſities of 
this Kingdom ; and if not ſo qualified, his Inſti- 
tttion to be word. 
Otely verſus If one be inftituted into a Benefice under the 
Shepheard,circa age of 2.3 years, whereby it is made void with- 
13 Cart. CB. 2x; the Statute of 14 Eliz. yet 10 lapſe ſhall in- 
m. Qua.Imp. cur, becauſe the preſentment is not made woid. 
It may be a queſtion , whether Parſons, Vi- 
cars, &c. are within the late Act for preventing 
Dangers which may happen from Popiſh Recu- 
ſants, therefore it is a ſafe way to receive the 
Sacrament, take the Oarths, and make the Sub- 
icriptions preſcribed by that ACt; cautela abun- 
dans non nocet. 


CHAP 


AP 


* Chap.7. 
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CHAP. VII. 


The he yer Chapter ſhews the duty of 
the Parſon, Vicar Sc, after Indut?t: 
on, and the former Ceromonies per- 
formed; and treats of Non- reſidence, 
and the penalties thereof, and for 
what reaſons the ſame may be excu- 
ſed: 


E that has orderly, as aforeſaid, obtained payſuns gee. 
an Eccleſiaſtical preferment inthe Church muſt be con- 

of England, mult be conformable to the Govern- formable. 
ment and Orders thereof, and muſt not uſe any 1 Ez. C24 
other publick Form of Prayer than what is pre- 
ſcribed by the Book of Common Prayer before- 
mentioned, neither muſt he adaier the Sa- 
craments of Baptiſm and the Lords Supper in 
any other manner or form, than what is there- 
mn and thereby direfted and preſcribed. 

And if any Incumbent be reſident upon his St.14Car.2.c.4. 
Living (as he ought tobe) and keep a Curate, When, and how 
he is bound by the Aft of Uniformity once every of he muft read 
month at leait to read the Common Prayers 0 = "$i 
the Church, according as they are diretted by Mt 
the Book of Common Prayer, in his Pariſh 
Church m bis own perſon, or he forfeits 5 |. for 
every time he fails therein. See the Statute 
bow he is to be conv.thed, and the penalty to be 
levied. 

And the Common Prayer by that Statute is to Before every 
be read before every Letture ; and it is not ſuf- Letture. 
ficient to read a piece here , and a piece there, 

where 
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 2where the party pleaſes ; but they muſt read! 
hole appointed for the day orderly , as it is 
pointed with all the Circumſtances and Cere 
nies of kneeling and ſtanding, as is preſcribe 
otherwiſe it is no reading of Common Prayer 
within this Law ; quod nota. 
And note, That by the late Statute of Un; 
rmity, the former Statutes of Uniformity an 
Penalties therein are extended to this Book « 
Common Prayer now lately eſtabliſhed. 

And by the Statuteof xr Eliz. It is enaFed 
rnd if any Miniſter, that ought or (hould i 
or ſay Common Prayer, &c. refuſe to ” t 
ſame Common Prayers,or to adminifter the $i 
craments,&c. in ſuch order and form as the 
waar fend. mentioned and ſet forth m the Commu 
Phe, of Pray. Prayer Book, or ſhall wilfully or obſtinatel 
er.&c. ſtanding in the ſame, uſe any other Rite, Cer: 

mony, Order, Form or Manner of n—_ 
the Lords Supper, or other open Prayers, or 

preach, declare, or ſpeak any thing im derogatin 
or deprawving of the [ame Book, or any thi 
therem contained, &c. upon Convittion, the 

ty guilty of any of theſe offences,forfeits the pri 
fits of all his Livings and Spiritual Promotion 
for a year, and is to ſuffer Impriſonment for ſi 
months without bail or mainpriſe ; and upon. 
ſecond Convition for the like offence, he is t 
ſuffer impriſonment for a whole year,and be de 
prived iplo facto of all his Spiritual Promotion: 
and upon a third Convittion for the like offenc 
ſhall be impriſomed during his life, and loſe al 
his Spiritual Promotions, if he have any : An 
zf ſuch perſon have no Spiritual Promotions 
then for the firſt offence he is to be impriſone, 
for a year, for the ſecond during life withou 


bail or mainyriſe, 
A 


St.1 4Car.2.c 4» fo 


The Penalty for 


> 


Part Chap.7. —Counſelloz. 6; 
F FES8 th I have been the briefer in theſe matters upon - 
vY #5 4 the Statutes of Uniformity , becauſe they are 
Ceremg printed at large before the Book of Common 
reſcribel Prayer, to which I refer the Reader for his ful- 


+ Prayer 


ler farisfaQtion ; and they are ſo plain and full , 
that they need no Comment , but to adviſe all 


of Un Clergy-men to read and obſerve them cautioul- 
auty and ; 
we a I ſhall only give the Reader this further cau- *3 Eliz. c.12, 


tion, Thar if any Parſon, Vicar,&c. thall main- 


enacted tain any Doctrine, contrary to the thirty nine 
uld /n Articles of Religion, it is cauſe of Deprivation; 
7 : or if he adminiſters the Sacraments in any other 
#27e5% Form than is preſcribed by the Book of Com- 
"oy thy mon Prayer , he forfeits 100 /. by a Statute 
-0777n, madein the 13th year of Queen Eliz. And by 
 inateh the new Statute of Uniformity this Penalty is 
» Cere- extended to ſuch as do it contrary to the pre- 
brat - «ſent Book of Common Prayer now uſed. 
or ſhi ; The next duty incumbent upon the Parſons, 
ogatim' Vicars, &c. is, that they be reſident upon their 
' thin! Cures, a Duty incumbent upon every one, that 
be Par hath the cureof Souls in the Church of Chriſt ; 
he pre for, as Padre Paulo in his moſt excellent Hiſto- Page 2 t 7.;n rhe 
20t1ons ry of the Council of Trent obſerves, that in the £3h Tran. 
forſs, firſt 700 years after Chriſt, there was not any /**®: 
4pons' Afuch thing known in the Weſtern Church;that ;,, reſedence 
e is td any man ſhould have an Ofhce or Title in the when it came 
be de- Church,and not do the duty ; and many Canons #nte te Church, 
PFLONS, and Decrees have been made againſt Non-reſi- 
fence dence : And in the Council of Trent it was held The ſame Hift.s. 
ſe all by much the greater and berter number of the 2'7-&<: 486. 
And Prelates and Fathers in that Council, that Reſi- 5, 69. os 
J0ns , dence was fure Divino, and undoubtedly had Reſidence Jure 
ſoned been fo decreed, if the Pope had notuſed all his Divino. 
thout old Stratagems againſt it ; but whilſt the Pope 


I had 


i 
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had power to diſpenſe with Reſidence , all the: 
Canons and Decreesof that Church were of lit. 
tle greater effe&t than to fill his Cofters with 
mony ; for in this Kingdom,how many Bil1op- 
ricks, Abbies, Priories,&c.were enjoyed (I mean 
the profits of them) by Forreigners, that never 
ſaw them, or took any care of their duties? 1 | 
ſhould be glad if it were much better now. 
The exaft A- The Commons of England often complain- 
bridgment of gf againſt Pluralities and Non-relidence, and in 
Records, M59. the Parliament held 2 H.4.the Commons pray- | 
ed, That all-ſuch as procured from Rome ( for 
in thoſe days they came from Rome ) any Bulls 
for Pluralities or Non-reſidence,ſhould incur the } 
pain of Proviſoes,except the Chaplains of Arche | 
biſhops and Biſhops,and Scholars; and thoſe that | 
had any Bulls ſhould cancel them. 
| 
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Ibia.8 H.4. Andin the Parliament held 8 F.4. the Conr | 
num.11 3, mons petitioned that the King might have a 


moiety of the Prohits of-all Benehces where the 
Incumbent was Non-reſtdent. 
Ibid.9 H.,. The like was prayed in the Parliament in | 
num. 79. 9 H. 4- 
Þid. 4 H. 6. In the Parliament 4. H. 6. it was prayed by 
num.38. the Commons , That all Parſons and Vicars , 
and others having Cures, and not being reſt 
dent thereupon, ſhould forfeit their Benhes, the 
one half to the King, and rhe other half to the 


Patron. 
Ibid. H. 6. In the Parliament held the fame year , the 
num.31. Commons prayed, That for the Non-reſidence 


of the Incumbent, the Patron might preſent a 
new Clerk ; and great reaſon in my Judgment, 
and very agreeable to the Rules of the Common 
Law, where a Temporal Officer lofes his Ot- 
tice for Non-nfer : And I know no reaſon why 

it 


"art? Chap. 7. Counlſelio2. 65 
all the” jc ſhould not be ſo in Spiritual Offices z, where 
of lit. the Souls of a many poor People are neglected. 
with Buttheſe hadnone #1 them the good fortune to 
1110p. be reduced into Laws,but I preiume theſe com- 
mean plaints in Parliament ſo awakened the Pope and 
never Clergy, that there was ſome Reformation ; for 
es? I  T find no more complaints in Parliament con- 
mw cerning this matter, till the 21 FT. S. in which 
Plain- Parliameat it was enacted ; 
nd in That as well every Spiritual Perſon then be- > H.8.cap.13. 
pray- ing promoted to any Archaeaconry , Deanry or A againſt 
( for Dignity in any Monaſtery or Cathedral, or other Non-reſ:aence. 
Bulls} Church Conventual, or Collegiate, or being be- 
r the Þ meficed with any Parſonage or Vicarage , as all 
\rch- F and every Spiritual Perſon, which then aſter 
: that | ſhould be promoted to any of the ſaid Dignities or 
Benefices with any Parſonage or Vicarage from 
.om- | the Feaſt of St. Michael then next following , 
ve 4} ſhould be perſonally reſident and abiding, in, at, 
2 the | or upon his ſaid Dignity, Prebend or Benefice,or 
one of them at the leaſt ; and that if any ſuch 
t in | perſon wilfully abſented himſelf from his ſaid 
' Benefice, &c. by the ſpace of a month at one 
I by | 3ime, or two months at ſeveral times in any one 
ars, | year to be accounted at ſeveral times, that ſuch 
reli- | perſon ſo abſenting himſelf ſhould forfeit 10 1. 
the © for every ſuch default, the one half tothe King, 
the the other half to the Informer, to be recovered, 
as is expreſſed in the Att, 
the And by the fame Act, there 15a Proviſoworth 
nce mentioning , though now out of date , to this 
It 4 effect : 
2nt, That if any perſen ſhould procure any Diſpen- 
10n ſation from Rome, or elſewhere, to be Non- 
OF reſident, the party guilty thould forfeit twenty 
hy pounds, By this and other Statutes mentioned 


it 
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in this Book it is evident, that the Parliamen 
of England, even when the Pope was in fu 
pywer, often made bold with his Holineſs 
correct his, and his Courts corruption. 
Certainly this was an excellent Law,if the 

had been no more in it but the diſpenſing with 
ſuch perſons as by the ſame Law are qualihet 
to have two Livings ; and the perſons capabl 
to qualiftie Chaplains to have Pluralities had ng 
been grown ſo numecrous,that there are bur fe 
of the beſt Livings but they are held by Plun 
liſts, and they either by colour of attendi 
their Lords, their Deanries or Prebends, finda 
excule to be Non-reſ1dent, which has made tl 
Law of little efte& ; nay, I doubt I may fay 
that we are now in a far worſe condition tha 
before the making of this ACt; for Diſpenſation 
from Reozae (as all other things there) were col: 
ly, came lowly, being far to ferch; that I pr 
ſume there's ten Diſpenſations for Pluraliti 
now, for one then ; and few of thoſe diſpenſe 
with were Non-re{idents upon both Livings 
as now they be : 'T'wo great Pariſhes in man 
places bcir.7 left to the care of two Boys th: 
came bur ti; other day from School, and 
haps hitter to be there ſtill, whilſt the Shepher 
that takes the Fleece, either feaſts it out in h 
Lords Fanily, or takes his eaſe upon a Preben 
or Deancy:. 

The ends of thi; This good Law principally aimed art thr 


Law. ends or cttects : 
Ta do their Dr. 1+ ThateveryClergy-man might attend | 
36s, duty in reading the publick Prayers of ti 


Church, adminiſtring the Sacraments, preac 
ing, inſpecting the behaviour of his Flock, al 
pertorming all facred and divine Othcee, lik: 


Y 
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Chap.7. Countelloz, 67 
and faithful Shepherd: And I do wonder with 

what Conſcience any Clergy-man can expect 

his dues from his Pariſhioners , that does not 

perform his duty in the firſt place. 

2. The ſecond end of this good Law., 1s to Tv avoid Dila- 
ayoid Dilapidations in the buildings belonging p:darions, 
to their Livings : For you ſhall ſeldom fee a 
Non-refident, but he is alſo a Dilapidator ; and 
"tis no wonder that he that negletts the Flock, 
lets the Sheepfold go to ruin. 

2. The third end of this good Law, was to 79 maintain 
maintain Hoſpitality : And I would wiſh every Hoſpitality, 
Clergy-man to remember , that the Poor have St2t-15 R.2.c.6. 
a ſhare in the T'ythes with him. + H.4.C. 12, 

Pope Sylveſter in the beginning of the fourth 
Century, decreed, That the Revenues of the 
Church ſhould be divided into four parts: Qua- 
rum una cedat Pontifici ad (ui ſuStentationem ; 4: 
Altera Presbjteris & Diaconisy & omni Clero: 
Tertia Templorum & Eccle ſiarum reparation; ; 
Quarta pauperibus Of infirmis, & peregrinis. 

And by a Canon of 5ur own madein the time Can.2 4. 
of King 4!fred, it is decreed, "That the T'ythes 2929-132. 
ſhould be delivered to rhe Prieſt, who ſhould | 
divide them into three parts: Unam partem ad 
Eccieſie reparationers , alteram pauperibus ero- 
gandam ; tertiam vero miniſtris Dei qui Ec- 
clefiam ibicurant. 

And by a Pro /incial Canon of our own, it is Cap.in decirnis) 
ordered, Quod religioſi beneficia EccleſiaFtica 
obtinenzes, ſecundum hujuſmodi beneficiorum 
facultates annis ſingulis pauperibus parochianis 
beneficiorum eorundem certam Eleemoſyne 
quantitatem , Ordinariorun ipſorum locorum 
moderandam arbitrio , per ipſos Epiſcopos di- 
ſeribuere comvellantur, &c. by all which it ap- 
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exerciſes of the the Kings Attorney and Solicitor, and the Chap- 
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pears,that originally the Poor had a ſhare in the 
Tyrhes. 


And to this end the Statute enjoyns the Cler-: 


£y-man to be reſident in and upon his Living, 


l 


l 
: 


that is, his Parſonage or Vicarage Houſe , if he 
have any , and not at any other Houſe in the 
Fariſh ; but Impriſonment without fraud, or re- 


moving for health without fraud , or not ha- 
ving a Houſe upon his Glebe, excuſes his Reſt 
dence for the time ; for the words of the Stz 
tute are (That he that wilfully abſents himſelf) 
So if any Parſon, Vicar,&c.ſhall be in theRings 
Service beyond Sea, or in any Pilgrimage, or 
ſhall without * fraud abide in any Univerſity 


Stat.of 2.8 H.8. within this Realm to ſtudy, or is a Chaplain 


c. 13.795 Law qualified within this Statute, to have Plurality 
w refrained to 


of Benehices, or the Chaplains of any of the 
Judges of the Kings Bench, or Common Plea, 
Chancellor or chief Baron of the Exchequer, f 


lains of the Chancellor of the Dutchy of Lan- 
caſter, of the Augmentations, Firſt-fruits,and 
Tenths ; of the Maſter of the Wards, the Sur 
veyor General, of the Treaſurer of the Chan 
ber , ana Augmentations , and Grocm of the 
Stool, whiljt ſuch Chaplains abide, and are at 
tendant in the Honſholds of their Maſters ; and 
toe Maſger of the Rolls, the Dean of the Ar- 
ches, and the Chancellor and Commiſ[aries of 
Archbviſhops and Biſhops, and the twelve Ma 
ſeers of the Chancery ſo long as they ſhall conts 
nue in tier places, may be Non-reſident : But 
the Chaplains of the Chancellor of the Dutchy, 
Augmentations , Firſt-fruits, Mater of th 
Wards, Survezor General , Treaſurer of i 
Chamber and Augmentations, and Groom of - 
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Stool, are to be reſident twice in a year at leaſt, 9 2:3: 
eight days at each time: And the King may 

give licenſe to any of his own Chaplains to be 
Non-reſident : And any Eccleſiaſtical Perſon to 

attend any Suit in the Chancery or Star-Cham- 2" 1.3. c.t3. 
ber without fraud, may be Non-reſident for ſo 

long time, &c. | 

There ts another Proviſo in this Statute that Maſter ates &e. 
enables the King to give his Chaplains as many --» hv -\ 
Livings as he pleaſes , and to diſpenſe wah 
their own Reſidence. 

But if a Chaplain be qualified in reſpect of 
his Service to have a Plurality, and his Lord or 
Maſter dye, be attaint of "Treaſon, Felony, or 
removed from his place, it will not ſerve the 
Chaplains turn to be reſident upon one of his 
Livings without the Kings ſpecial Licenſe with 
a non obſt ante. 

And here I muſt not omit an ancient Prero- Regiſter Or.58. 
oative of the Kings of England , praftiſed in > 
the height of Popery, that where any Clergy- "B44: 
man were imployed in the Kings Service , he 
might diſpence with their Non-reſ1dence; and if 
the Spiritual Judges went about to cenſure or pu- 
puniſh them by Eccleſiaſtical Cenfures tor ſuch 
Non-refidence,the Kings of England have ſent 
their Writs Mandatory , commanding them to 
furceaſe. 

Put Biſhops and Archbiſhops are not within Concil. gener. 
this Law, but not exempt from this duty; there Conſt. Can. 80. 
being ſeveral Canons that require it : and Bi- Concil. Sardi. 


- Can.15. Conſt. 
ſhops may be compelled hereunto by Eccleſio- = on. Quid s 7 


ſtical Cenſures by their Superiours ; and tlie wererabiles pa- 
King may compel them by ſeizing their Tem- eres. 
poralties : A notable Preſident whereof we have Bybopsr-/idence 
in the time of H, 3. when Popery was at hi;,- kane ney 
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eſt, and the King not lookt upon as Head 
the Chucch ; yet that King ſent his Writ Ma 
datory to the Biſhop of Hereford to be atter 
dant upon his Biſhoprick, otherwiſe he woul 
ſeize of all his Temporalties Which Wri, 
as well for the rariry , as alſo for the Religiou 
groundsupon which it was granted, will not þ 
ungrateful to the Reader to fee, and for whok 
ſarisfaction I ſhall give it him as I find itre 
corded by Sir Edward Coke , and wilh ther. 
were no cauſe to make uſe of it in the{c 2ays 
Rex Epiſcopo H. ſalutem, Pa#tores gregibu 
preporuntur, ut diet, notti{que wigilias exer- 
cendo, oves famelicas in fertilitatis paſcua in 
troducant : Errantes vero per verbums ſaluty, 
& wirgam correetionis in unius ovilis conſe. 
vare ſtudeant indiſſolubilem unitatem © St 
ſunt nonnulli qui hanc dottrinam dampnabil. 
ter contemnentes, C ſua ab aliis pecora diſtm 
guere neſcientes, lac & lanam tillunt , qualite 
aominicus grex alatur non curantes, temporalii 
rapiunt ; Et quis in parochia fame pereat , au 
perichretur 1m morivns, non attendunt ; qui 0 
Paſicres, fed Mercenarij petite dics promeret 
tur : Hee fiquidem dam hits diehrrs ad diſponen 
dum d: regnt noſtri prafidins im partes Marchiu 
os transferrenus in Fickfia veſtra, (dolentt 
referinms) nos inveniſſe, cuam adco invenimi 
paſtor: [olatio deilitutam ut nedum Fpijc 
prm, ſed nec officialera haberet, Vicarium at 
Diacouum qui quicquam ſpiritualitatis exerce! 
poſſer in cadem. Sed Fccleſiaipa qua olim de 
Zicuts ajſluere conſueyit, & Canonicis qui bidet 
0 urnis &- durnis officiis vacare, & «pe! 
charitatis exercere deberent, eam deſerentibs 
& Jonge degentibus in rematis, Ftola Fucund 
tot 
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tatis exuta cecidit in terram, viduitatis ſuc de- 
trimenta deplorans, nec eft qui conſoletur eam 
ex omnibus curis ejus : Sane dum hec wvidimns, 
& conſideramus diligenter, pietatis aculens , 
wiſcera noſtra commovit, & compaſſionis gladi- 


' #5 intima cordis noſtri acrins vulneravitgut tan- 


tam Eccleſia matris noſtre injuriam witerins 
diſſimulare non poſſimus, nec pertranſire mcor- 
reftam. Quapropter wobis mandamus firmiter 
injungentes, quatenus ad Fccleſiam weſtram 
pradiftam,occaſionibus quibuſcunque poſt poſitis 
cum ea qua poteritis. celeritate vos transferri 
curetis, commiſſum wvobis in eadem cura paſt ora- 
li officium perſonaliter Executor. ec. Alioqui 


ſcire vos volumus pro conſtanti, quod ft iſt uc fie- 


ri non curaveritis, bona temporalia , & omnia 
que ad baroniam ipſius Eccleſiz pertinent, que 
donatione conſtat eidem fuiſſe collata , & que 
ha#enus collegi & ſalvs cuſtodiri pracipumus in 
commodum & utilitatem ipſius Eccleſia con- 
wertenda, ceſſante jam cauja in manu noſira 
zotaliter capiemus , nec ulterius ſuitinebimus , 
quod temporalia metat , qui [piritualia ad que 
ex officii [ut debito tenetur, irreverenter ſubtra- 
here non formidat, aut quod emolumenta perci- 
piat, qui incumbentia ejuſdem onera ſubire re- 
cu{at, Oc. T. &c. 

This Writ was ſent by H. 3. to Peter de E- 
gueblanke a Saveyard,then Bilhop of Hereford, 
who, as the Hiſtories of thoſe times relate, had 
never 24 good, but many bad qualities,that con- 
{tantly attend men that are negligent of their 
duties to God and Man in this kind , how littie 
care ſcever he took of duty, you hear , lac & 
lanam ſuſtulit , temporalia rapuit, by which 
means he was grown intolerable rich; and mark 
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what came of his wealth, the rebellious Bar 
{cized on him in his Cathedral Church at Her 
ford, and took all his Goods and Treaſure , 
divided it amongſt their Souldiers : Evenſoma 
it fare with all ſuch Biſhops. 

Now my hand's in, I will beg the Reader 
patience to inform him what Pope Damaſus,on 
of the better ſort of Popes, faid in an Epiſth 
of his to ſuch Biſhops; and ir was thus: 

Primum quod curam ſibi commiſſam negligen; 
cum Dominus dicat ; Bonus Paſtor animam |u 
am ponit pro ovibus ſuis , mercenarius auten 
videt lupum venientem , & demittit oves, © 
fugit, ec. Secundo, illi Epiſcopi qui talia pre 
ſumunt, widentur mihi ( ait ) eſſe meretricibu 
ſimiles, que ſtatim ut pariunt, infantes ſuos « 
liis nutricibus tradunt educandos, ut ſuam citi 
libidinem explere wvaleant. Sic Of iſti infants 
ſuos, id eFt.,populos ſibi commiſſos aliis educandn 
tradunt, ut ſuas libidines expleant, id eſt,pro ſu 
libitu ſecularibus Curis inhient , & quod uni. 
cuique wiſum fucrit, liberius agunt, Protalibu 
en anime nepgliguntur , oves pereunt, morh 
creſcunt, hereſes & ſchiſmata prodeunt, Eccl: 
fie deſtruuntur, [acerdotes vitiantur, & reliqu 
mala proveniunt. Nen taliter Dominus docuit 
nec Apoſtoli inſtutucrunt , ſed ipſi qui Curan 
(uſcipint, ipſi peragant & ipſi proprios mani 
pulos Domino repreſentent. Nam ipſe ovem per 
attam diligenter quaſivit, ipſe invenit,ipſe pro 
priis humey1is reportavit, no[que id ipſum facer 
perdocmt. $1 ipſe pro evibus tantam curam ha 
buit, quid nos miſeri difturi ſums, qui etian 
pro ovibus noſtris commiſjis Curam impender 
negligimus, O& aluseas educandas tradidimus 
Corrigantur h4c | fiatres ) neceſſe eſt , quia 
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mercedem accipiet. 
; plus Iaborat, majorem 1 ” 
96 po now | have done with Non-re{idence, 


; 1 in the 
f the Church : I will in t 

— rien Dilapidations are ; _ 
the @veral ways the ſame are puniſhable , this 
being often the effe&t and fruit of Non-reſzaence. 


—_— — 


CHAP, VIII. 


EA LEog FA 

what Dilapidation is , and 11 

_ manner puniſhable, and what 
remedies the Succeſſor hath, 


A ſtroying in any mannerany of the Houſes what ? 
or Buildings belonging to a Spiritual yd 
the Chancel, or ſuffering them to run into a 
in or decay ; or waſting and deſtroying if e 
Woods of the Church, or committing,o1 ſu er- 
ing any wilful waſt in or upon the inheritance 
of the Church. And certainly there can _ no- 
thing worſe becoming thedignity of a Clergy- 
man than Non-reſidence and arg wor 
which for the moſt part go hand in _ ; 
wiſh our Church had not too much rea ts 
complain of both. There have been divers Ca- 
nons of the Church made againſt this m_ R 
as I may juſtly call it ; but as mm others, ſo in 
this, I ſhall confine my ſelf ro our own Ade ab 
cials: And I find in a Provincial Council or 
Synod held under Edmund Archbiſhop of Row 
terbury, in the year of our Lord 1234: whic 
was, as I take it, about the 187h year of H. 3. 
a Canon to this effect : _ 


Dilapidation is the pulling down or de- Dilapidations 
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Canon azainſs. Si Reflor alicujus Eccleſie decedens dom 
Dilapidat-r. Fecleſia deliquerit dirutas, de bonis ſuis Eccle. 
CIO: ſiaſt ici tanta portio deducatur, que ſufficiat ad 
jus Eccleſte, 09 eng bec,& alios defetius Eccleſie ſup. 
Vide Canon O- plendos.” Item fatuimus circa illos Vicarios, 
thobon de domi- qui {elyendo modicam penſionems omnes Eccle, 
One have erp [ie habent proventus : nam cum ad praemiſſa 
rf endrintie pear rals portis deducte, ſatis poteris & to. 
twelfth Chapter #&t inter debita computari ;, Semper tamen rat. 
of this Book, hic enabilis conſideratio ſit habenda ad facultate:' 
in fine, Eccleſiz, cum portic fuit habenda. | 
Now if it be demanded what Houſes are 
meant within this Canon, the Gloſs tells you, 
ut puta marſum Rettorie, V icarie & alia Eds | 
ficia 512:4nque, quorum Edificatio ſive repara- | 
r10 ſpettat ad ipjum Refforem. | 
Co.5. 6,7. By the Letter of this Canon the Rector is to | 
Ero.Eliz. £59. repair the whole Church; but by the Cuſtom | 
_ rs "9/8 of; Evgland t!:2 Ovrners of the Houſes and Lands 
Chanzel, inevery Pariſh are bound to repair the Body of 
the Church, and the ReCtor only the Chancel, 
unleſs by particular Cuſtom it hath been other- 
wiſe : And in this point the Common Law 1s 
kinder to the Parſons, Vicars,&c,than the Canon 
Law : and the Common Law being here to be 
2 Inſt.65 3%" preferrci, annuls that part of the Canon : And 
PERS ys the Gloſs upon the words defect Eccleſizadds 
lief azainn Hec litera pote5t intelligi de deſeftibus Eccle- 
Dilapidations. fit, qua pertinent ad curatum ipſius Eccleſi in 
ſoludum fic, quod non pertineant ad alios,ut pur 
ta, in Cancella, & aliss ad onus Rettors de 
Jure wel conſuctudine ſpeftantibus. 
But this Canon ſeems only to affect the Ec- 
cleltaſtica] Goods : And what thoſe might be , 
Perb.Eccleſioſti- deſerves the Judgment of the Gloſs, which tells 
cis, you they are ſuch as jure & nomine Eccleſiz ob+ 


Ven 


Part], 


ms dom 8, 
is Eccl. 
ficiat ad - 
Ye ſup 
icarios, | 
 Ecch, 
Yemiſa 
FS 
en rat. 
cultate; 


| 
| 
F 
| 
| 
| 
l 


Gloſs thereupon : Now in the next 
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wenientibus ; talia enim bona ſunt per viam 
tacite hypotheca ad reparationem hujuſmodi fa- 
ciendumobligata. 

And if the Goods of the Church ſhall not 
ſaffice, then the Gloſs rell us , Ss: Refor bona 
Eccleſiaſtica expenderit in meliorationem patri- 
monij ſui, vel fi propter nimiam diligentian 
propriorum negotiorum neglexerit negotia Ec- 
cleſiz procurare, & ſic Eccleſia fit dampnum 
paſſa, tenetur ſatisfacere de bonts ſuis patranalt* 
bus, ſi que habuerit. But there has been made 
a further queſtion, Whether ſatisfaction for Di- 
lapidations ſhould be preferred in payment be- 
fore Debts and Legacies: And as the Common 
Law prefers the payment of Debts before Da- 
mage for Dilapidations ; ſo the Eccleliafſtical 
Law prefers the damage for Dilapidations be- 
fore the payment of Legacies : To which hear 
what the Gloſs ſays; Sz Legatary tanquam 
Creditores petant legata fibirelitta,@ Prelatus 
perat ſumptus reparationis Edificiorum Eccleſie; 


'ralis Prelatus debet preferri ceteris Legatariis : 


and gives this reaſon, Nam Legata ſolvi non 
debent niſi prius dedutto ere alieno. So thar 
the Eccleſiaſtical Law agrees with the Common 
Law in this, that Debts are to be preferred be- 
fore Legacies. 

"The next thing confiderable is, What repairs 
are requirable in this caſe , which is anſwered 


by the Gloſs : Er" intellige hanc reparationem Feybo reparand, 
fieri debere ſecundum exigent & qualitatem rei har. 


reparand 2,0 c. 

Thus far I have followed the Canon and 
lace we 
will ſhew you what we have relating to this 
matter amongſt the Laws and Statutes of this 


Realm. And. 
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Faſt by Biſhops, And firſt, I find that at a Parliament at Cay. 
Co.11:49+2- ];ſle, in the 35th year of Edward the Firſt, 4 

great complaint was made againſt Anthony ,| 
then Biſhop of Durham, for waſt and deſtrudti.} 
on of the Woods belonging to his Biſhoprick, |} 
by gift, ſale, and otherwiſe, and for ereCting | 
Cauſe of Depri- Forges of Iron and Lead, and making Char. 
AY coals of the Wood to be ſpent in their Iron and & 
Lead-works, to the diſinheritance and impover- Þ 
iſhing of his Church , and in prejudice of the | 
King and his Crown, and of the Chapter of 
Durham. To which the anſwer ls, Inhibitur per | 
breve de Cancellaria Epiſcopo & Miniſtris ſuis, | 
ne faciant vaitum de contentis in petitione. | 
M.23. Enter By whichitappears, That it a Biſhop,or any 
adiudicatco- Other Clergy-man, do waſt upon the Woods or | 
ram Rege, [Lands of his Church , that a Prohibition may |} 
Humſ.8 3. be ſued in * Chancery to prohibit him : For Ec- 
pt groan cleſia eft infra atatem & in cuſtodia Domini 
Bulſtroge 3.15 8. Reg759 9ui tenetur jura & hereditates ejuſdem 
More 917.*. manu tenere & defendere. 
Rot. Pat. 14 H, And the Archbiſhop of Dublin was fined 
3- m. 8, 300 Marks for the diſafloreſting a Foreſt be. 
CNA37 + longing to his Archbiſhoprick. 
181bz>, * AndVilliam, Abbot of Weſtminſter,in the 
+ 2oH.6.46.2:: 15th year of King fobn, Anno 1213. was 
3 Inſt.204'” deprived, becauſe he had waſted the Revenue 
Cy: che of his Church or Abby. 
RIG wo And it ſeems by ſeveral Books of the F Com- 
9 E.4.34.z, Mmon Law, * and by the Canons of the Church 
* Cauſa 10. 
9+ 2, ſi quis Caſus, Quz.eſitum fuit quam penam debeat pati Epiſcopus 
quum alienat rem Ecclefie nulla neceſſitate coxzente. The anſwer was , Res 
zplas Eccleſiz proprie veſtaurare cogatur & in Judicio Epiſcoporum dejicia- 
tur auditus © convitus, & tanquam furti aut latrocinij reus ſuo prive- 
tur honore. Caufa 12.9. 2. Apoſtolicos, 


like- 
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 Bkewiſe, that in caſe aBiſhopz Abbot,Prior,&c. 


\& waſt the Lands,Woods,or Houſes of hisChurchy 
© he may be depoſed or deprived by his Superior: 


© fo that it appears clearly, that the fault in this 
caſe lies heavy upon thoſe that have the Viſta 


tion and Superiority, that do not take care a- 


12 oainſt the waſting and deſtruCtion of the Build- 


ing, Houſes, Woods, &c. of the Church ; and 
thar the Succeſſors ſhould not be put to ſeek re- 
medy againſt Executors and Adminiſtrators , 
who are too- aCtive in finding ſhifts to avoid 
their ations, to avoid which there is 3 good 
Law made in the thirteenth year of Queen E- 
lizabeth to this effect : 

That if any Parſon, Vicar , &c. ſhall make Statute againſt 
any 9h 3 nn of his goods to defraud his Suc- fraudulent 
ceſſor, of his remedy, the like Suit is given in Cm vanes. 
the Spiritual Court againFt the Grantee, as the Sv; 
Succeſſor ſhould have had againſt the Executors 
or Adminiſtrators of the Predeceſſors. 

\ , But this Ad gives no remedy at Common 
Ln becauſe by another Act made at the ſame 

arliament , all ſuch Grants to defraud an ISPE, 
perſon or perſons of their juFt HONG Bye FP PRI 
Void. 

So that the Plaintiff has equalremedy in both 
caſes : Suits for Dilapidations are moſt properly . 
and naturally to be ſued in the Spiritual Courts; 
and if any Prohibition ſhould be granted, the p;-,1..r 

.N.B.51.£ 
lame ought to be ſuperſededby a Conſultation ; 
but this is intended where the Suit is grounded 
upon the Canon Law. 

But the Succeflor may upon the Cuſtom, of {#i-: pon the 
England have a ſpecial Action upon the caſe a- Caſe t Law ſer 
gainſt the Dilapidator, his Executors or Admi- yy any greg 
niſtrators, whereof there are multitudes of Pre- 69. "Yn 


{idents 
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T.18H. 7. ro. {idents even in the time of Popery, whereof the 
69. C.B. Reader has a taft in the Margin : By all which 
_— _— it appears, that by the Cuſtom of England ,Þ 
H. 15 H.8. rot. Which is the Common Law ; Ommes & ſin. 
306.C.B. M.12 guli Prabendarij, Reffores, Vicarij Regni An} 
H.8.r0.7 30. C. pliz pro tempore exiſtentes, omnes & fingula; Þ 
pe %* Jac.ro. _ & pune Pr ebendarum Fs CY 
rr Vicariarum ſuarum reparare & ſuſtentare, 
perry 1D & ea Succeſſoribus ſuis ——— & ſuſtentats 
on is grounded. dimittere teneantur. Et fi hujuſmodi Praben. 
darij, Reffores & Vicary Domus & Edificia 
hujuſmodi Succeſſoribus ſus ſic , ut premitta- 
tur, reparata & ſnftentata non demiſerunt & 
deliquerunt ; ſed ea irreparata & dilapidata 
permiſerunt, Executores five Adminiftratores 
bonorum &* catallorum talium Pr ebendariorum, 
Retorum & Vicariorum pot eorum mortem de 
bonis & catallis decedentium Succeſſoribus tali- 
um Pr ebendariorum, Refforum & Vicariorum, 
tantam pecunie ſummam quantam pro neceſſaris 
reparatione & edificatione hujuſmodi Domorum 
& Edificiorum expendi aut ſolvi ſufficiet , ſatiſ- 

facere teneantur. 
And upon this Cuſtom, Aftions of the Caſe 
have been frequently brought, both anciently , 
and of later times, and damages recovered. : 
.... And note, That by a Statute made in the 
Bhi TE roach year of Quota Elizabeth, it is ex- 
preſly enacted, That all the monies and dama- 
ges that ſhall be recovered for Dilapidations , 
are to be expended and laid out, iw, and about 
the repair of the Houſes , &c. dilapidated, 
wherem the Viſitors of thoſe Churches ought t0 


take care. 
It will not bealtogether improper to conclude 
95 E1. this Chapter with the Statute of 35 E. 1. in- 


ritled, 
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titled, Ne RefFores profternant arbores in Ce- 
meterio; whereby it is inacted , or rather 
the Common Law declared to be in theſe 


words. 
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Againſt cutti 
We do probibit the Parſons of the Church that 73; Tres mhe 


they do not preſume to fell them (viz. the Trees Church yard. 


in the Church-yard ) down unadviſedly , but 
when the Chancel of the Church wants neceſſa- 
ry Reparations : Neither ſhall they be converted 
to any other uſe, unleſs the Body of rhe Church 
do want repair , in which caſe the Parſons of 
their Charity ſhall do well to relieve the Pariſhi- 
oners with beſt owing upon them the ſame Trees, 
which we will not command to be done, but ve 
will commend it when it is done. 

By this Law it appears, that the Church-yard 
and the Soil thereof is in the Parſon , and by 
conſequence the Trees are in the Parſon or Re- 
Qor,thatgrow therein.But becauſe the Trees that 

row there are for the moſt part planted there 
be the ſhelter and ornament of the Church 
from rempeſts and itorms ; therefore the Parlia- 
ment has granted a Prohibition in this caſe a- 
gainſt the ReCtors and Parſons of Churches, 
that they ſhould not cut down theſe Trees for 
any other uſe, bur the neceſlary repairs of the 
Church and Chancel , which in truth was no 
more than what the Common Law enjoyned : 
For it the Rector had gone about to have cut 
them down for any other uſe, the Patron might 
have had a Prohibition ; but now I conceive 
the Rector or Impropriator, that cuts down a- 
ny Trees growing in the Church-yard for any 
other cauſe than for the repair of the Church 
or Chancel, may be indicted and fined upon 
this Statute at the Common Law ; for whatſo- 
ever 


$0 


3 Inſt.205.”, 


Cap.Archidia- 
coni & infra. 


Deprivation 
and Depoſition. 
quid, 


Where determi- 
nable. 
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ever may bs prohibited befare it is done;m! 
be puniſhed after it is done. | 

If the Biſhops and Arahdeacons in their Vi 
ſitations would take care , theſe Dilapidation 
might eaſily be avoided, which are a great dif 
honour to the Clergy, and cannot be pl 
to God Almighty or good men : And the Cs 
non enjoyns the Archdeacons and other Offi. 
als, Ut in viſtationibus Eccleſiarum faciendi 
diligentem exhibeant conſiderationem ad fabri- 
cam Eccleſia &* maxime cancel”, ſi forte indi. 
geant reparatione, &* ſi quos invenerint defe- 
tus hujuſmodi, certum ſub pena prefigant ter- 
minum infra quem emendentur vel ſuppleantur, 

C | 


ER. INEIVEY 
_ oi — 


CHAP. IX. 


The ninth Chapter ſhews for what Cau- 
ſes a Parſon, Vicar, Sc. may be de- 
prived by any Statute Law; and 
what matters are allowed for good 
cauſes of Deprivation at the Com- 
mon Law. 


| Þ or che or Depoſition is, where a man 
by any Statute Law, or by any Judicial 
Sentence Eccleſiaſtical, that hath proper Jurif: 
diction, is made incapable to hold or enjoy his 
Parſonage, Vicarage, or other Spiritual Promo- 
tion or dignity : And the cauſes of ſuch Depri- 
vation or Depoſition are properly and naturally 
determinable by the Eccleſiaſtical Laws of this 
Realm. Burt becauſe generally there are Sw 
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| the Book of Common Prayer or adminifter the 


| by the Canons and Laws Eccleſiaſtical , which 


hap.9- *Counſelloz. - Si 


ff Freehold dependant upon theſe Promotions 
ind Dignitles, and annexed to them inſepara- 
bly, which reſt at the ſole determination of the 
Common Law ;; the Courts of Common Law 


do ſomtimes inſpect and regulare the proceedings 
calingBof the ied Courts; and where they 


proceed againſt the Rules of Common Law ;; 
they frequently prohibit them: I have therefore. 
thought fit to ſhew what cauſes of Deprivation 
or Depoſition have been allowed and approved 
of by the Judges and Courts of the Common 


f Law, of by any of the Statutes of this Realm: 


But there are many more Cauſes of Deprivation 


being out of my profeſſion, I ſhall not preſume 


* to diſcourſe of. 


. 1.If a Parſon, Vicar,&c.be a common Drim- Can. Apodt. 42. 


 kard, it is a juſt Cauſe to deprive him of his Mortimer ver. 


Church preterment. Parker,1o Jac 


'2. The Clerk that obtains any preferment in 5/207y carſe of 


F the Church by any Simoniacal Contra&t .or A- P*P7/v##1on, 
| greement may be deprived by his Ordinary,&c:. 


as it appears at large in the fifth Chapter here 


| before upon that Subject. 


3. Thatif any Parſon, &c. ſhall refuſe to uſe * Sc.2. Stat. 


14 Car.2.c.4. 
To :ije other 


| Sacraments#n the order there preſcribed, or (ball ry, of Pray. 


| . wilfully and gbſtinately , ftanding in the ſame, ©,the third of. 
uſe any cther Rite or Ceremony, Order, Form or Jence: 
| Manner of celebrating the Lord's Supper, or 0 


ther open Prayers, or ſhall preach , declare or 


| ſpeak any thing in derogation thereof, or depra- 


ing the ſame, or any thing therein contained , 
and having formerly been convitted for the like 
offence, ſhall 7 4 his ſecond conviftion be de- 

0. | | 


CG 4 If 


| prived ipfo fa 


- Mo mar re ee nee Ae KG 
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St.14 Car.2.C.4- 4, If any Parſon, Vicar,&c ſhall not with 
Negletting 0 $290 months next after Induttionupon ſome Lirl 
read Proyers day openly , publickly and ſolemnly read th 
within two J pe Jt oy 
months afrer QAorning and Evening Prayers appointed to 
Indufion. read the ſame day, according to the Book 
Common Prayer, and after ſuch reading , ſha 
not openly and publickly , before the Gongre 
tion there aſſembled, declare his unfeigned ; 
ſent and conſent to the uſe of all the thin 
Fre vg contained, in ſuch manner as - 7k 
| efore here in the ſeventh Chapter ; and if tl 
1 OOIH, be any lawful Impediment, hs if he do not & 
ny Dore a- the {him within one month after the Impedimen 
gomſt the 39 removed ; ſuch Parſon, Vicar, &c. ſhall be & 


yo ard of prived ipio facto. 
| ak Trial $+ If any Parſon, which ſhall have any Es 
54. cleſiaſtical preferment, ſhall adviſedly mamtan 


Miſcreants,Infi. or affirm diretHly any Dofrine contrary or 1+ 
dels, Schiſm®- pupnant to the 39 Articles of Religion, and br 
, _ _ _ ng convented before the Wu of the Dioceſs n 
f> * * Ordinary, or before the high Commiſzioneri, 
* 4 Mzcbeliever, ſhall perſi#t therein, and not revoke bis Error, 
t An Atheiſt, or after ſuch Rewecation ſhall eftſoon affirm 
Oc. 5 ſuch untrue Do&rine, he may be deprived. 
Dy. Th Af 6. If any perſon ſhall obtain a prefermentin 
Co.s. 58.2, the Church, which is a * Miſcreant, + Infidel, 
Dy.293. p. 1,2. Schiſmatick or Heretick, he may be deprived. 
Slave, hillain, +7, Soit one be made a Parſon , Vicar, & 


/terate and that is not of free Condition, but a Villain, a 
Crimino!s per- 


ſeu may be de. Rat 1s illiterate and not able to perform his ov 
prived. ty, or that is guilty of any heinous Crime , 
* And ſois the Murther, Manſlaughter, Perjury , Forgery, 0 
$4;Cann of Le that is ere Laicus, and not in holy Orders, hi 
<ipojiee 5 0X= may be deprived. 

Pres. 


Allen verſus 8 * A Parſon, Vicar, &c. may be deprive 


' Nath. P.13 for being diſobedieat and incorrigible to thel 


Cari. PR, Ordinary,&c, 9. Ant 


Partjf Chap. 9. Counſelloz. 82 


30t with, 

Me Lord 
read jk 

wed fo 


g. Andit was reſolved by all the Judges of Cro. Jac. 37. 
England, 2 Fac. That Non-conformity was a CONE py ys 
good Cauſe of Deprivation; and it was declared ; 
by them all, that in caſe any Canons were made 
by the Clergy for the good Government of 


i the Church , and approved and confhrmed by 


the King (as they ought) that the obſtinate dif- 


4 obeying of them was a juſt cauſe of Deprivation. 


1 0. If any Parſon, Vicar, &c. have one Be= ,, , ,., 


'® nefice with cure of Souls, and take another in- Taking a ſecond 


compatible without a Faculty and Diſpenfation, Benefee. 
it is a juſt Cauſe of Deprivation. 
11. In the time of Popery it was cauſe of DJ 133-p-t- 


RS . Prieſt to marry 
Deprivation for a Prieſt ro marry , but not to? - 


| have two or three Concubines, as they called neprivarion. 

them : But more of this hereafter. 3 Inft.204-.* 
12. Dilapidating the Church and Buildings, Co-1 1. 98.b'.* 

deſtroying the-Woods, or ces, "nn Lands * 4-3: 9 E.4- 


belonging to the Church by any Biſhop, Abbor, ? + » Wo: 6. 


Prior, Parſon, Vicar,&c.have been held and ad- q; 4-Quictmque. 
judged juſt cauſes of Deprivation;&it were very 
fit the Canonsin this caſe were put in execution. 

There may be a queſtion ſtarted, what ſhall 
be intended by the words, Deprived ipſo fatto; Deprivation 
whether by thoſe words the Church ſhall im- Ny OR 
mediately become void by the fact done, or not 
till Conviction or Sentence declaratory. The 
words ipſo fatto are of late time crept into Acts 
of Parliament ; as that for ſtriking with a Wea- 
pon in a Church-yard, the party thall ;p/o facto 
be excommunicate : And in that caſe it is made 
a Quzre in Dyer. But in Green's Caſe it is re- 
ſolved, That the Church in this Caſe fhall be Dy-275.b.p.48; 
void without any Sentence declaratory , and —_ 
that Avoidances by Acts of Parliament = A 
need no Sentence Declaratory, Bur in OED. 

G 2. that verb. ipfo facto; 
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Rolls 2.305.53. rorin his Inſtitution. So if a Clerk commiyg 


| | that Caſe by the Canoniſts requiritur Sentenj 
Rolls 2.282.£5. declaratoria. And note, that after Indudic 


4 
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the Spiritual Court cannot deprive for any | 


Homicide, and hath his Clergy , he ſhall na” 
afterwards be deprived for this offetnce. And} 
man may be deprived by reaſon of Degradat? 
on. 3 
I muſt confeſs, in this Chapter I may ſeen 
to tranſgreſs upon the Canoniſts and Civilians 
as well as in ſome other, but I have gone no 
further upon this SubjeCt than what I have met 
with in our own Books ; and I ruſt agree thx 
the Eccleſiaſtical Courts have the ſole Fariſdi 
on in all cauſes of Deprivation, Depolitions,Re 
ſignations, &c.. And yet the Judges of the Con- 
mon Law have power to correct their proceed 
ings, if they ſhall proceed againſt the Rules of 
the Common Law, which isthe reaſon we meet 
with theſe things in our Books , and it may be 
ſome advantage to the C:iw1lians to know how 
far the Common Law approves of their pro- 
ceedings : There is by the Canon Law diver 
other cauſes of Deprivation, but it is out of my 
Province, and would be too long for this Dif 
courſe to reckon them all up. And having faid 
whar I have to fay upon this Subje&t , I ſhall 
proceed next to ſhew; what Leaſes Parſons, Vi- 
cars, and other Eccteſtaſticks may make at thus 
day of the Glebes, T'ythes, Farms , &c. and 


within the danger of what Statutes they may 
fall. 


CHAP. 


Chap: 10. CTounſeyoz. 


CHAP. X. 


= The tenth Chapter ſhews, what Leaſes 
Parſons, Vicars and other Eccleſaaſ- 
tical Perſons may make of their 
Glebe, Tythes, Farms,&©c, and what 
Farms they may take, and within 
the danger of what Statutes they 
may fall. 


Hs undertaken this Work chiefly in fa- What Leaſes 
vour of the Parſons and Vicars, I deſign- C{72y-men 
ed to have medled with no other Orders of the 7% 
Church but thoſe only ; but having in many 
other things been enforced to entermingle the 
concerns of other Orders with thoſe of the Par- 
ſons and Vicars, I ſhall beg the Readers pardon, 
that in this Chapter, where I am to treat of the. 
Leaſes which may be made by Parſons and V1- 
cars, I likewiſe take in all other Orders of the 
Church with the Colledges ; the Learning con- 
cerning Leaſes being of uſe, and neceſſary for 
all people to know, and which I ſhall in this 
Chapter put into as good a method as the ſub- 
ject matter will permit. 
And becauſe the Learning of theſe Leaſes 
will depend upon ſeveral Statutes , it will not 
be amiſs firſt to examine what Leaſes or Alie- 
nations the ſeveral perſons we have to do with 
in this Chapter, might have made at Common 
Law before the Statutes, and then to conſider 
where, or in what manner, the ſeveral Statutes 
nave enlarged, abridged , or reſtrained their 
power at Common Law. 
G 3 And 
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At Common 
Law. 
I Inſt.45-4.*. 


The enabliug 


AF of 32 H.8. 
cap.28. 
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And firſt, at the Common Law no Bifhop 
Abbot, Prior, Dean, Prebend, or other ſing 
Corporation, could make any Alienation 
Leaſe to bind their Succeſſors without the Coy 
firmation of their Chapter, Covent, &c. © 

The firſt Statute that made any alteration ny 
theſe Caſes, was the Statute of 32 H. S. whid 
is commonly called the enabling Statute,where. 
by it is enacted , 

That all Leaſes then after to be male of an; 
Manors, Lands, Tenements or. Hereditament, 
by writing under hand and ſeal for term 
years, or for term of life, by any Parſon or Pa. 
ſons of the full age of 21 years, having ay 
eſt ate of Inheritance either in Fee-ſimple or Fit 
rail, in their own rights, or in the right of thi 
Churches, &c. ſhall be good and effectual mth 
Law againſt the Leſſors , their Wives, Hem 
and Succeſſors. 

Provided that that Act ſhall not extend tou 
ny Leaſe of any Manors, &c. where any 0l 
Leaſe ſhould be in being, unleſs the ſame exp, 
be ſurrendred or ended within one year after th 
making of ſuch new Leaſe, nor ſhall extend ti 
any Grant to be made of any Reverſion of as) 
Manors, &c. nor to any Leaſe of any Manor, 
Oc. which have not moſt commonly been letto 
to Farm, or occupied by the Farmers thereof, 
the ſpace of twenty years next before ſuch Leaſt 
thereof made,nor to any Leaſe to be made with 
out impeachment of waſt , or to any Leaſe | 
be made above the number of three Lives, or 21 
gears at the moſt, from the day of the _ 
thereof; and that upon the making of every ſuc 
Leaſe there be reſerved yearly, EE the ſai 
Leaſe, due and payable to the ſaid Lakers, _ 

eit 
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Heirs and Succeſſors,to whom the Reverſion ſhall 
8 appertain,&c. ſo much yearly Farm or Rent, or 
"Þ more, as hath moſt accuſtomably been yielded 
* and paid for the ſaid Manors , &c. F- to be 
 letten withintwenty years next before the Leaſe 


I” thereof made, Oc. 


* Provided ths Act ſhould not extend to give 
any liberty or power to any Parſon, Vicar,@c. to 
* make any Leaſe or Grant of any of their Meſſu- 
' apes, Lands, Tythes, &c. or in any other man- 
' ner than they ſhould or might have done before 
| the making of the ſaid Act. 
So now, where beforc the making of this ACt 
no Archbiſhop, Biſhop, Archdeacon , Dean or 
Prebend, could have made any Leaſe to have 
bound his Succeſſors without the confirmation 
and conſent of their Chapters, &c. as aforeſaid: | 
Now by this Ae they are enabled ro make Lea- 77" 9naltie: 


; ſuch Leaſes 
ſes for three Lives, or one and twenty years , web hows 


without any confirmation at all with theſe qua- 
lifcations: 
I, Such Leaſe mult be made by writing In- Muſt be in wr;. 
dented, and not by parol or deed poll. ting indented. 
2. It muſt be made to begin from the ma- *%* begin from 


the makinr, oy 


king, or day of the making of ſuch Leaſe. day of mats 
3- If there be any old Leaſe in being at the 9/7 7ea(s wa 
time of the making of ſuch Leaſe, it muſt ex- expire within. a 
pire, be ſurrendred or ended within a year after Jer. 
the making of ſuch new Leaſe, and ſuch ſur- ©9:5-2 b... 
render muſt be abſolute, and not upon conditi- 
on. 
4- There muſt not be a double Leaſe in be- Muſt not be 
ing at one and the ſame time, the one for years, 4u4/e Leaſe. 
and-the other for Lives. 
5- Such Leaſe muſt be of Lands manurable Of what things 
or corporeal, which are neceſlary to be letten, ſuch Leaſe may 
| G 4 ard © 
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Co.5.32- and outof which a Rent may be reſerved , and 
More 778.” - Not of things that lye meerly in Grant; as Fain, 
Dalentine ver» Markers, 'T'ythes, Tolls,Franchiſes, Advowſon 
H.2 Jac. B.R. QC. : 
Of Lands uſu- G6. Such Leaſe muſb be of Lands, &c. which® 
ally letten. have moſt commonly been letten. to Farm; o* 
occupied by the Farmers thereof for the more 
part of twenty years before the making of ſuch} 
Leaſe : So if they have been fo ler for eleven} 
years within twenty years next before the 
making of the new Leaſe , it ſuffices : And aÞ 
letting to Farm by Copy of Court-Roll , isa 
, Co. 6.37.b*.” fſufhcient letting to Farm within this Statute, to 
cnable the making of ſuch new Leaſe. 

7. There mult be reſerved upon every ſuch Þ, 
Leaſe , and payable during the continuance 
thereof to the Le-flor , his Sygceſlors, &c. { 
much Farm or Rent as hath moſt accuſtomably þ 
been yielded and paid for the Land fo demiſe 
within 25 ycars next before ſuch Leaſe made: 
So that it fuihc-rh, if rhe yearly Rent or Farm 
be referved, though Heriots and other cafual 
Services be omitted ; ſo if a greater Rent than Þ 
Co.6.37+*. formerly be reſerved, it fuficeth. Bur if the F 
L.cflor reſerye a lefs Rent than the ancient, du- 


The accuſtomed 
R ent muſt bs 
reſerved. 


Ibid. ring his life, and after the full Rent, yer its F 
Co.5.62. naught, becauſe it muſt be reſerved during the } 
whole term: So if Lands uſually letten be de- | 
miſed with any other Lands,&c. though a Rent 
Co.5.5.b.". be reſerved tharexcceds the value of thoſe Lands 
Vide Co.8. 70. 


des and the old Rent yet ſuch [cafe 1s not good 
What Reſerva- againſt rhe Succeſſor within this Law. But it 
*i0ns are good, the Rent were formerly reſerved to be paid at 
Co.5.37- b. four ſeveral days, and by the new Leaſe be re- 
ſerved to be paid all at one, fo the whole Rent 
be reſerved yearly,it is well enough. : 


Ln » | a ae” Be ld. a 
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If a Biſhop, &c. have two' diſtin&t Manors Trin. 26 Car.z. 
that have aciently been demiſed together , and ©. Thrednee- 
one entire Rent reſerved for both Manors , and dle veri.Linam. 
theſe being out of Leaſe the Biſhop, &c. may 
demiſe them ſeverally, feſerving ſeveral Rents 
amounting to the whole ratably; and theſe have : 
been adjudged lately in the Common Pleas to 1" SD 
be good, and affirmed in Error in the Kings ;. put pn - 
Bench; and by the ſame reaſon , if a Termor ;odern Rep. 
for life ſhould Leaſe part for years , and then p. 203. but im- 
ſurrender and accept a new Leaſe, rendring the pertettly re- 
ancient Rent, it would be a good Leaſe,,amen PY*<d.ldeo 
inde quere, for of that part leaſed by the Ter- 
mor, there would be two Leaſes on foot toge- 
ther ; but if the new Leaſe were only of the 
Lands not demiſed by the Termor , then it 
ſeems good. 

8. Laſtly , ſuch Leaſe muſt not be without Such Leaſe muſt 
impeachment of waſt, and therefore a Leaſe to 7 %e wirhour 
one for life, remainder to another for life, remain- 22*9cbment of 
der to a third for life is not good againſt the tooth 
Succeflor, though but for three Lives, becauſe 
the remainders make the preſent Tenants diſ- 
puniſhable for waſt for the time. 

Bur Parſons and Vicars being excepted inthis ,, aa 
enabling Law are left as they were atthe Com- ;;,;+; excepted. 
mon Law ; ſo that they could make no Leaſe | 
to bind the Succeſſor without the confirmation 
of the Biſhop and Patron, till the Statute of 

I 3 Eliz, which we ſhall ſpeak of hereafter. 

But this ACt , as appears by what hath been 
ſaid, conferred a new power upon ſingle Cor- 
porations;but did not in any thing reſtrain their 
ancient power in making long Leaſes and Alic « 
nations of their very Scites, Demeſnes,&c.with 
confirmations as aforeſaid, which was a grear 


pre» 
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prejudice to the Church in general, a means of 
Dilapidations, and a great hindrance of hoſpi- 
_  rality on therefore, NT 
a file 6.16. In the firſt year of Queen Elrzabeth it was ex- 
More 1 by. afted, 702d of-+-carely Feoffments, Fines, 
Biſhops re- andother Conveyances and Eſt ates fromthe firſt 
rained. day of that preſent Parliament to be had, made, 
 doneor loffirel by any Archbiſhop or Biſhop of a- 
ny Honours, Caitles, Manors, Lands,T enements, 
or other Hereditaments, being part of the poſſeſ- 
ſrons of hs Archbiſhoprick or Biſhoprick,or united, 
appertaming or belonging to any the ſame Arch- 
biſhopricks or = rang to any perſon or per- 
ſons, Bodies Politick or Incorporate ( other than 
the Queens Majeſty, her Heirs and Succeſſors) 
whereby any Eſtate or Eft ates ſhould or might 
paſs from the ſaid 4p 15-4 or Biſhops, or any 
of tic, other than for the term of 2.1 years,or 
three Lives, from any ſuch time as any ſnch 
Leaſe,Grant or Aſſurance ſhall begin,and where- 
upon the old accuſtomed yearly Rent or more 
(al be reſerved and p.yable yearly during the 
ſaid term of 21 years, or three Lives,ſhall be ut- 
terly void and of none effett tn all intents , con- 
ftruttions and purpoſes, any 'aw, cuſtom , ov u- 
ſage to the contrary thereof in any wiſe notwith- 
ſtanding. 

1 Jacobi c.z3. Note, the exception, which gives , or rather 
h reſerves the power to grant, &c. to the Queen, 

Leaſes in other &c, was made void by a Statute made 1 Fac. 
gar; Þ racy And note alſo,that though this Statute enacts, 
Smalwood ang T hat all Leaſes made in any other form ſhall be 
Sale verſ. le E- void and vf none effect to all intents and pur- 
veſq; Lich.&a- poſes ; yet it has bren adjudged, that it is only 
Mb: #5 EL19. to be intended as againſt the Succeſlors,and that 
S ih ' Leaſes made in other forms ſhall be good not- 
Cro.Jac.9s. with- 
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withſtanding againſt the party himſelf that 
makesthem, and may be affirmed by the Suc- 


cefſor by the receipt of theRent reſerved there- 
n. 
And note, this is a private ACt of Parliament, 1 Eliz. A pri- 
that muſt in all caſes be pleaded,and cannot be %* 49. 
given in Evidence. RE. 
And note alſo , that though this Statute do ©, x1. 4. 
not reſtrain demiſing of any Lands not former- More 253. 
ly demiſed, yet it doesit by implication ; forthe 
accuſtomable Rent muſt be reſerved, and un- 
leſs accuſtomable let, there cannot be an ac- 
cuſtomable Rent 3; and Leaſes within this Sta- 
tute muſt have all the reſtriEtions in that of 32 
H. 8. before mentioned. 
And it muſt be of things manurable,as hath gf wpae :hings 
been faid,out of which a Rent may be reſerved: ſuch Leaſes 
But ſonie are of Opinion that T'ythes or things 797 be mae. 


' not manurable may be demiſed for twenty one ©*5-34- 


years, . becauſe an Action of Debt will lye up- 
on the Contra&t: And ſoit was adjudged, as a More 778. 
learned Serjeant at Law informed me, in the INE 
caſe of the Precentor of Pauls abour 197 Fac. Feractcy ; 0 
and that the Succeflor ſhall have an Action of F 
Debt upen this Contract , and 1s good within g,, ;;, Caſe 
the Statute of 32 #. 1. cap. 28. and I have ſeen Palmer 104. 
a Report of a Caſe in the 20 Fac. in the Com- 
mor Pleas, that it was fo adjudged; and ſee 
Leys Rep. 76'.' That Yelwerton, Williams, and 
Tanfield were of the ſame opinion that it was 
for years. | 
Upon this Statute,and the former, it has been : Inſt.45.8.. 


* held, That Archbiſhops and Biſhops may wich Concurrent 


confirmation of the Dean and Chapter make *** fer. 


concurrent Leaſes,that is,notwithſtanding there 


be a Leaſe in being for twenty one years, they 
may 
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may make-a new Leaſe of the ſame Lands to 
another for twenty one years from the maki 
thereof; and this being conhrmed as aforelail 
ſhall bind the Succeflor, the other things being 
obſervedin it: But Sir Edward Coke excepts | 
the concurrent Leaſes, asto thoſe other things. Þ 
And Sir Edward Coke is of opinion,that like 
concurrent Leaſes may be-made by Deans,Pre- 
bends, &c. with confirmation : But ſome learn- 
ed men are not fatished concerning concurrent 
Leaſes, becauſe by theſe concurrent Leaſes the 
SucceſJor loſes his remedy for his Rent by di- 


. ſtreſs during the former term, and the Tenant 


More 253. 
Cro. Eliz. 141. 


13 Eliz.cap.10. 
The reſiriFive 
Law againſt 


Leaſcs of Deans, 


Prebends,frc. 


may be inſolvent as to an Action of Debt : But 
a concurrent Leafe for Lives is notgood,becauſe 
upon ſuch Leaſe the Leflor would have no re- 
medy for his Rent. | 

The next reſtrictive Law is that of 19 E- 
liz. whereby it is enaCted , That from thence 
forth all Leaſes, Gifts, Grants, Feoffments,Con- 
weyances or Eſtates to be made , had, done or 
ſuffered by the Maſters and Fellows of any Col- 
ledge, Dean and Chapter of any Cathedral or 
Collegiate Church, Maſter or Guardian of any 
Hoſpital, Parſon, Vicar, or any other having a 
Spiritual or Eccleſiaſtical Liwviug, or any Hou- 
FA Lands, Tythes, Tenements or other Heredi- 
taments, being any part of the Poſſeſſions of any 
ſuch Colledge, &c. or any wiſe appertaining or 
belonging to the ſame,or any of them,to any per- 
ſon or perſons bodies, &c. ( other than for the 
rerm of twenty one years, or three Lives, from 
the time as any ſuch Leaſe or Grant ſhall "be 
made or granted , whereupon the accuftomed 
gearly Rent or more ſhall be reſerved and paja- 
ble during tbe ſaid term) ſhall be utterly void, 
Oc The 
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The penning of this Act,and that of 1 El;z. Co-5 -14.b.; 
before-mentioned being in effe&t the ſame in 
ſubſtanee, the conſtruftion is the ſame in effec; 
but in this A& there was no faving of Grants 
co the King, and therefore this ACt being for 
the publick good , had reſtrained other Grants 
* | to him not warranted by this Statute, though 
R 1 Fac. cap. 3. had never been made. 

And here note, 'That as the Parſons and Vi- Parſons and Y;- 
; cars had not their power any wiſe enlarged by <97s Te/rained 
; the Statute of 32 H. 8. So 'they had no re- | Aa 
ſtriction upon them till this Act ; but from 
henceforth they are reſtrained from making any 
| Leaſe or Grants, other than for twenty one 
years or three Lives , with the qualifications a- 
bovementioned in the Statutes, and fuch Leaſes 
muſt be confirmed by the Patron and Ordinary, 
becauſe excepted in the inabling Statute of 32 
H. 8. before. | | 
And whereas after the making of this Statute, 
Heads of Colledges, Deans,Prebends,&c. might 
have made coycurrent Leaſes, as well as Bi- 
ſhops _ ; Thereis a Proviſo in the Statute 
of 15 Eliz. 

That all Leaſes then after to be made by any \$ Eliz.c.11, 
the aforeſaid ge neg » Spiritual or Collegi- No concurrent 
ate Perſons, or others of any of their Eccleſiaſti- Leaſegbut with. 
cal, &c. Lands, &c. whereof any former Leaſe in three years 
for years is in being, and not expired,ſurrendred _ for: 
or ended within three years next after the ma- 
king of any ſuch new Leaſe,ſhould be utterly void, 
fruttrate and of none effect, any Law, &c. 

By this Provilo, it ſhould ſeem , the Parlia- 
ment was of opinion, that concurrent Leaſes 
might be made, but has by this Provilo ſo re- 
rained them, that they cannot be made but 

Within 
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within three years before the Determination of 
the former. 
Biſhcps mot in — But Biſhops are conceived not to be compre Þ 
ths A, hended within this Proviſo, for though the] 
words are general enough , yet the particulan | 
mentioned before the general words being of an 
inferior rank , the general words cannot dray | 
in the more worthy. 
Which Bonds And there is a Proviſion in this ACt of 18 FE, 
and Covenants-T hat all Bonds and Covenants then after made 
ſhall be void. for the making or renewing of any Leaſe con- 
trary to the intent of that Statutegor of. the Sta 
tute of 13 Eliz.c.10. ſhould be utterly woid. 
12 Eliz.c2o, Anthe 13th year of 'Queen Elizabeth there is 
Leaſes of Par= an A&ct of Parliament made, whereby it is en- 
fons to be wid acted , That no Leaſe made after the 15th 
by Non-reſi- day of May following of any Benefice or Eccle- 
___ ſtaſtical Promotion with Cure of any part there- 
of, and not being impropriated, ſhould endure any 
longer, than while the Leſſor ſhould be ordinars 
ly reſident and ſerving the Cure of ſuch Bent- 
fice without abſence above fourſcore days in any 
word, Jar; but that every ſuch Leaſe |_ fo ſoon 
within the | 7) 3 ity Or any part thereof, ſhould come to any 
&re repealed by Polletſion above forbidden, or] immediately u 
14Eliz.c.11. 0 ſuch abſence ſhall ceaſe and be woid, and the 
Incumbent ſo offending ſhall, &c. loſe one years 
profit of has [aid Benefice to be diſtributed by the 
Ordinary to the Poor of the Pariſh. 
Charging Par- And by the ſame Statute it is further enacted, 
ſenagee,oid. That all charging of ſuch Benefices with Cure 
then after with any penſion, or with any' profit 
out of rhe [ame to be yielded or taken, other then 
Rents reſerved upon Leaſes, ſhould be woid. 
Where a Parſmm But where any Parſon ſhould be qualified to. 


may ene aud hgyve two Livings , be may demiſe the one of 
be Non eftdent, them, 
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them, where he is not ordinarily reſident, to his 
Curate only,that ſhall there ſerve the Cure. And 

ſuch Leaſe ſhall endure no longer than during 

ſuch Curates reſidence without abſence above 

forty days in any one year. 

And by 14. Eliz. it isenaQted, That all Lea- 14 El.cap.ni, 
ſes, Bonds, Promiſes and Covenants of and con- Ws yarns 
cerning Benefices and EccleſiaFtical Livings ©" EI. 
with cure to be made by any Curate , ſball be of 
»o other or bettey force, validity or continuance, 
than if the ſame had been made by the beneficed 
perſon himſelf, that ſhall demiſe the ſame to 


uch Curate. 
And by the ſame Statute it is ena&ted , That Houſes, Incorpe. 


the reftriftiveStatute of 12 El.c. 1 0.before,ſhall 79##n:,Oc. how 
not extend to any ade Aſſurance or Leaſe of fo be leafed. 
any Houſes belonging to any the perſons,& c.(in 

the [aid Stat. of 13.) nor to any grounds to any 
ſuch houſes appertaining, &c. m any City, Bo- 

rough, Town Corporate, or Market Town,or the 

Suburbs of any of them ; but that all ſuch hou- 

ſes and grounds may be granted, demiſed and 

aſſured, as they might have been before the ma- 

king of the ſaid Att, ſo always as ſuch houſe be 

rot the Capital, or dwelling houſe uſed for the 

Habitation of the Parſons, &c. nor have above 

ten Acres to the ſame. : 

Provided, That no Leaſe be made by virtue Nit to leaſe in 

of this Act in reverſion, nor without reſerving 7*v”ſ10n. 
the accuſtomed yearly Rent at leaſt , nor for a 

longer term than for forty years at moſt,charg- 

ing the Leſſee with repairs, and no alienation 

in Fee, unleſs Lands of as good yearly value be 

ſetled , &c. in lieu thereof. . 

There is likewiſe another Proviſo in this Att, Cray" -_w 
Thes all Bonds, Comrad+s , Promiſes and Cove- miſe; where ro 
nants bed, 


_—  <S—_gy_——r—g urn 
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nants to be made for the ſuſfering or permitting 
any perſon to enjoy any Benefice r Eceleſtafica 
Promotion with Cure, or to take the Profits & 
fruits thereof, other than ſuch Bonds and Cove- 
nants as (hall be made for aſſurance of any Leaſt 
heretofore made, ſhall be of no other force than 
Leaſes made by the ſame perſon. 

And by another Statute made in the 18th 
year of the ſame Queen Ex. it is enaCted,That 


after complaint made to the Ordinary,and Sen- 


Every Pariſhie> . 


rence given pon any offence committed by the 
Incumbent againſt the Statute of 13 Eliz. c.20, 
whereby he ſhall or ought to loſe a years profit 
of his Benefice That then the Ordinary with. 
in two months after ſuch ſentence and requeff 
made by the Churchwardens ofthe Pariſhquhere, 
&c.or one of them ſhall grant the Sequeſtration 
of ſuch profits te ſuch Inhabitant or Inhabitants 
within the ſame Pariſh, c. as to him ſhall ſeem 
meet Oc. | 


And that upon default of the Ordinary, it 


ner may take ſhall be Iawful for every Pariſhioner, &*c. tore- 


advantage. 


tain,&c.his Tythes; and for the Churchwardens- 
to enter upon the Glebe-land Rents and Duties 
of every ſuch Renefice to be imployed to the uſe of 


the poor;&c. until ſuch time as Sequeſtration 


(hall be committed, by the.Ordinary ; and then 


the Churchwardens and Pariſhioners to accompt 
to ſuch to whem the Sequeſtration ſhall be com- 
mitted, who is to employ the whole profits ac- 
cording to the Act, upot: pain to forfeit the dou- 
ble value of the profits witholden ; to be recc- 
wvered in the Eccleſiaſtical Court by the poor of 
the Pariſh. 

- Having thus for the Readers fatisfaQtion gi 
ren him an Abſtract of all the Statutes'concern- 


ng 
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ing the Leaſes of Eccleſiafticks of all kindy , I 
ſhall briefly ſum.them all up, and proceed to 
take a view of ſuch other Statutes as the Par- 
ſons, Vicars; &c. are in any manher in danger 


| of. 


Upon the whole matter it appears,that Arch- 17at Leaſes 


y7. 


biſhops and —_ may make Leaſes for twen- may be mude by 


ty one years, or for one, two, ,or three Laves , pre: i _ 
with the qualifications before-mentioned with- FEIG1JDEþs. 


out any Confirmations at ail: And they may 
make concurrent Leaſes for twenty one years 
upon Leaſes for twenty one years trom the ma- 
king, with confirmation of the Dean and Chap- 
ter, with ſuch qualificationas is aforeſaid, though 
there be above three years in being of the old 
Leaſe at the time of the making the new, and 
where the Biſhop has two Chapters, there the 
concurrent Leaſe muſt be contrmed by both 
Chapters; unleſs it be as it was in the Biſhop 
of Waterford's Caſe, which was thus : The Bi- 
ſhop of Waterford had long ago the Biſhoprick 
of Liſmore, and the Chapter united to that of 
Waterford: And in all Grants made of the 


Lands belonging to Li/more that Chapter only Co.12.7 1.7. 


confirmed, andall Grants made of the Lands 
anciently belonging to the Biithoprick of Water- 
ford, the Chapter of Waterford only confirmed: 
And becauſe the Union was not extant, all the 
Judges held the confhrmation of rhe one in the 
manner aforeſaid was good , for it ſhall be in- 
tended, that it was ſo provided for upon the 


conſolidation ; but otherwiſe all the Judges held, Dyct 282 p.26; 


that both Chapters ought to have confirmed. 


But if a Biſhop had two Chapters, and one of Ibid. 


them ſurrenders , is ſuſpended or diflolved, the 
confirmation of the other ſuffices. 


H There. 
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M.14 & 15 EL. 


Harpurs Rep. 
M.14 & is EL. 


y of CEI.More 66. 


T. 8 Jac. Scac. 
Sir Eaw. Di- 
mocks Caſes 
Rolis 1.47 7.h. 
7 

Cro, El.141. 
Morc 253. 


Leaſes by Deans, 
Prebenu's, Col- 
ledces,&c. 


12 Eliz.c. 10, 


t;Eliz.c.1 0. 
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There is a Caſe in Mr. Juſtice Harpurs Re 
ports, where the Caſe is put, That a Biſhop made 
a Leaſe Jated 2 die Mazj, confirmed the third 
day, and ſealed the fourth day of May,and held 


a goud Leaſe and well confhrmed. 


But a confirmation by the Dean and Chapteſ 


after the death of the Biſhop, comes too late by 
Catlyne, Suthcoate and Windham againſt Wray, 


Bur if a Biſhop make ſeveral concurrent Lex 


ſes, and the latter is firſt confirmed, and after the 
firſt is confirmed;in this Caſe the firſt Leaſe ſhall 
be preferred, becauſe nothing paſſes by the conf: 
mation in point of Intereſt , but a meer conſent, 

It a Biſhop make a Grant to the King, which 
is confirmed by the Dean and Chapter before 
the Grant 15 inrolled, this is well enough. 

Burt note, "That a Biſhop cannot make a con- 
current Leaſe for litethough upon a precedent 
Leaſe for years; nor a concurrent 'Leaſe for 
years, where there is a Leaſe for. life in being, 

Deans, Prebendaries, Heads of Colledges,M 
{ters of Hoſpitals, and other Eccleſiaſtical Per- 
ſons mentioned in the Statute of 19 El:z. c. 10. 
may make Leaſes for 21 years,orany lefler num- 
ber of years, or for one, two , or three Lives in 
pollefhon, according to the qualifications above 
mentioned ; and they may make -concurrent 
Leaſes as Biſhops may with .confirmations ; but 
they muſt be within three years of the deter: 
mination of the former term by expiration, ſur- 
render, or otherwiſe : So that in this point the 
Biinop has the advantage. 

And though the enabling Statute of 32 H.b. 
gives power to make Leaſes ro hold "he the 
making, or day of the making ; yer the reſtri- 


ctive Statute of 13 Eljz. makes them void, if 


they 


7 oo Los. a * 0. - Ms Yun #%:. 9, asf 
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they be not made to hold from the makingyand 
not from the day. of the making ; quod mots : 
But the Leaſes: of Biſhops. and Archbiſhops are 
not within that Act, but the ACt of primo ofthe 
Queen, is, That all Leaſes ſhould be void,other 
than for 2.1 years or three Lives from the time 
of the commencement : Note the different pen- 
nings. _. 

And foraſmuch as all concurrent Leaſes of a- Concurrent 1.eo- 
ny Biſhop, Dean, . Prebend and Archdcacon are /#s, and who is 
to be conhrmed, it is convenient to let the Rea- A confirm Leas 
der know who is to confirm the ſame; therefore wa "HP 
for the Readers fatisfaction , he is to know thar pq .. las 
the Leaſes of Biſhops and Archbiſhops are to be Dyer 221.p.13. 
confirmed by the Dean and Chapter, or Deans 357-P-42- 
and Chapters , it there be ſeveral Chapters: _ F2.8: 
Grants made by a Prebend are to be conhrmed Gs o 'F b3: 
by the Biſhop, Dean and Chapter : The Grants 7; Ws 
made by Deans are to be confirmed by the Bi--c:7frm Leaſes. 
ſhop and Chapter : The Grants made by the 
Archdeacon, by the Bithop, Dean,and Chapter: 
The Grants of Parſons and Vicars , with their 
Patrons and Ordinaties : And Grants by the In- 
cumbent of a Donative, by the Patron alone. 

Bur if a Parſon make a Leaſe , which is cor.- 
firmed by the Biſhop only, whois Patron, with- 
out the Dean and Chapter, wiich ought to have 
joyned, it ſhall bind the Succetior Curing the 
lives of the Biſhop and Incumbent , although 
the Biſhop be tranſlated. 

But Grants by Parſons, Vicars, Prebends,&c. 
before induction or inſtallation, &c. although 
confirmed, are not binding ro the Succetlor. 

Bur if the King be Patron of a Prebend , 
thenthe King and Dean,and Chaprer, ac! yr 
the Biſhop, ovght to confirm the Grant 


H 2 


| 
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Co.s. $I. 2, 
Dyer 72.4.Þ. 
Cro.El.472. 


Rolls 1.476. 
f.1.2. 


Rolls 1. 479. 


n-I, 


Rolls 1. 480. 


n.2,3. 


Rolls 1. 420. 


N.4. 


Cro.Car.s$2, 


Rolls t. 420, 


ns. 


C:o. EI. 430" 


C9. 5.15.4... 
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A Leaſe made by a Prebendary, Parſon, Yi 
car, &c.may be confirmed for part of the tern 
if it be for years, thatis, confirm the Land toth 
Leſſee for ſo many years of the term; but if th 
term be confirmed for part of the term, it weir 
abſurd and repugnant, and ſhould be good { 
the whole term : And as ſuch Leaſe may tx 
confirmed for part of the term, ſo'it may bek 
part of the Land. | 

If a Parſon, &c. make a Grant, which is cor 
firmed by the Patron and Ordinary , and akte 
be deprived ; yet the Grant is good. A Husband 
ſeized in the right of his Wife of an Advowſan, 
the Parſon makes a Leaſe warranted by the 
Statutes before-mentioned, and the Biſhop an 
Husband confirm it; this ſhall not bind the right 
of the Wife but during the Husbands life, hut 
that the Succeſfor after his death will avoid it, 
that comes in by the Preſentation of the Wit: 
So it Tenant in tail, being Patron, confirmthe 
Grant of the Parſon with the Biſhop, this ſhal 
not bind the Incumbent of the Iflue in tail. 

If an Uſurper preſent, and confirm the Leaſe 
of his Incumbent with the Biſhop , and after 
removed by Quare Impedit, &c. this ſhall nt 
bind the Clerk of the true Patron. 

If the true Patrom grant the next Avoidance, 
and then confirm the Grant of the Parſon,who 
after dies ; the Incumbent preſented by him that 
had the next Avoidance ſhall avoid the Leaſe, 
and his very entry upon the Leflee avoids the 
Leaſe for ever. 

If the Parſon makes a Leaſe to the Patron, 
which is conhrmed by the Biſhop , this is no! 
good; but if the Patron grants 'it over , it « 
mounts to a confirmation. i 
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If a Prebend, Parſon or Vicar make a Leaſe, Rolls 1.48 1.p.1. 

and the Biſhop being Patron, confirms it with- 

out the Dean and '; Soha ; yet this ſhall bind 

the Biſhop and all the Prebends, Parſons, &c. 


which he ſhall Collate. 
If a Parſon had made a Leaſe for above 21 Cro.El.18. 
years before the Statutes of 13 and 14, Elis. 
which had been confirmed after, this had been 
good, and not within the reſtriftion of thoſe 


* Laws. | 


If a Parſon Leaſes where there are two Pa- 1 Leon.2 33. 
trons, both ought to confirm as ſhould ſeem. Quzre. 

If the Patron and a ſucceeding Biſhop confirm Cro.Car.z?. 
the Leaſe of the Parſon, it is good enough. 

A Prebend made a Leaſe,reciting that it was Dyer 196.p.z 1. 
with the conſent of the Biſhop, who ſigned and Quzrc. 
ſcaled the Leaſe to the Leflee, but was no par- 
ty to the Deed, quere it good. 

And having faid thus much of Confirmations, 
let us ſee, what Leaſes a Parſon or Vicar may 
make at this day, conſidering all the before: 
mentioned Statutes. | 

And firſt, it is to be obſerved, that at and by 7, ty Par- 
the Common Law a Parſon or Vicar might ſons and Yicars. 
have granted or charged his Glebe in Rim 
ple with the confirmation of the Patron and Bi- 


| ſhop; but being excepted out of the enabling 


Statute of 32 H. 8. he could never make any ,, 14s. «.g. 
Leaſe or Grant to bind their Succeſſors, without 
ſuch confirmation z then by the Statute of 1 3 13 El. cap. 16, 
Eliz. Parſons and Vicar are reftrained: So 
that they cannot grant but for 11 years,or threg 
Lives from the making of ſuch Leaſe, and not 
from the day of the making, as a before obſer- 
ved; and theſe Leaſes and Grants muſt be with 
the confirmation of the Patron and Ordinary , 
H 3 with 


13 El.cap.20. 


Parſons I enſcs 
which 1s c0u- 
firmed, and 


ayes. 


Cro. El.12 3. 
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3th all the qualifications expreſſed in the | 

gimmning of this Chapter. | 
And it ſhould ſeem, they may make concur. 
rent Leaſes, as Deans, Prebends , &c. may 
within three years of the end of the forme 
Leaſes. 
It has been a queſtion, Whether a Parſon a} 

Vicar at this day can make any Leaſe at all to 
bind his Succeſſor : for by the Statute of 1 

Eliz. cap.20. it is enaCted, That Leaſes of Par | 
ſons, Vicars, &c. that have Cure of Souls, ſhall 
endure no longer then they ſhall be ordinarily ny = 
fident and ſerve the Cure ; and that if ſud 
Parſon, &c. ſhall be abſent ou their Cure a 
bewve 80 days tm one year , that then ſuch Leal; 
(hall ceaſe and be void. Now when a Parſon 
dies, and So days incur, and this being a Lay 
tor the advancement of Religion and Hoſpitz 
lity, to avoid Dilapidations, it ſhall have an & 
quitable con{truRicn for the preferring of theſe 
ends; therefore ſome haye held , that the death 
of the Parſon, Vicar, &c. after 85 days have 
incurred from their deaths, ſhall make all their 
Leaſes and Grants void, though never ſo ſuff: 
ciently confirmed; and rely very much upon 
the Preainble of the Statute, which begins, T7 hat 
the Livings appointed for EccleſiaFtical Mini 
fters may net by corrupt and indirett dealings 
be transferred to «ther uſes, Be 1t enacted, Oc. 
But by theſe Leaſes it is apparent the profitsare 
converted to other uſes, &c. But others have 
heid the contrary Opinion, becauſe ſuch abſence 
is not voluntary, but by the ACt of God , and 
regularly theſe cannot be ſaid abſent rhar arenot 
in eſſe : And though Crook report Mott and 
Hales's Calc aciudged in point that their Leaſes 
arc 
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are yoid by death : Yet More reporting the ſame More 2 70. 
Caſe, ſays, As to the matter in Law the Tudges 
were divided two againſt two , and that the 
udgment was given upon a miſrecital of the 
Statute. And this point, as I am informed,came Bayley verſus 


Ry 


larely in queſtion in the Kings Bench, and was Munnes. T, 2 4 


adjudged that death doth not avoid fuch Leaſes. _—_” 
Ideo quere inde. Dyer 3 72.p.1 


There is a 9qure in Dyer, Whether ſuch Lea- 1x Þar;.s; 
ſes ſhall be void upon 80 days abſence ab mitio, Leaſes ſhal! be 
or but from the time of abſence by 50 days;but rags by New- 
it ſeems to me with ſome clearneſs, that it ſhall */*< 
only be void from 80 days abſence, and not ab 
initio. For firſt, the words of the Statute arc, 

That ſuch Leaſe ſhall indure no longer than the 

Leſſor ſhall be ordinarily reſident, &c. So that 

till then it is to indure, and the Statute cloſes , Dyer 1 77-p.21, 
that upon ſuch abſence the term ſhall ceaſe , 

which it could not do, if it had nor a being be- Quz:c. 

fore ; for a thing cannot ceaſe to be, that has 

not been, 

But another quare may be ſtarted in this ih: 17 7 
Caſe upon the reaſon in Lincoln Colledge Cafe , 95017 the 
Whether ſuch Leaſe ſhall be void againſt*the £2 are 
preſent Incumbent that made it,. or only againſt 
his Succeflors : But it ſeems to me with ſome 4, :/+r» \.,x; 
clearnels, that the intent of the makers of this becn fre /.:1 
Act was to make ſuch Leaſe void againſt the 0171717, 25 / 
Leffor himſelf upon ſuch abſence: For, as be- "7%, ** 2 
fore is ſaid, the Statute fays it ſhall indure no?” 7 
longer, which is a term of limitation, and that 4, Colle 

immediately upon ſuch abſence the Leaſe thall cj. 
ceaſe and be yoid ; and it cannot ceaſe 1mmedi- 
ately upon the abſence, and yet be good during 
the life of the Incumbent. But in the Caſe of 
Revel verſus Hart, H. 4.3 Eliz.B.Rihe Court 
H 4. heid 
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Dyer 372.-p.11. 
Qurzre. 
Dobbins verſus 


Gerrard, p 39. 
EI.B.R. 
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held the contrary, as my Reporter ſays. Ide 
uaere. | 

If any Parſon, Vicar, &c. be ſuſpended, inhi. 
bited or difabled to ſerve the Cure by the ſpace 
of So days ina year, this ſhall not make ſuch 
Leaſe void, for the not ſerving the Cure muſt 
be voluntary: And it has been held, that if x 
Parſon be reſident, and do not ſerve the Cure, 
or ſerve the Cure and be abſent by $0 days; 
that in both theſe Caſes it will make ſuch Leaſe 
void. 

Though this Statute upon 8o days abſence 
makes ſuch Leaſe void made by Parſons and Vi: 
cars, and ſays nothing of confirmation 3 yet a 
confrmation of the Patron and Ordinary in this 
Cafe feems not to amend the matter ; for if the 
Leaſe be void, the confirmation is of no a 
vail. 

At the Common Law, ifa Parſon, Vicar,&c, 
had made a Leaſe and reſigned, the next Incum- 
bent might have. entred immediately upon the 
Leflee; but by a Stature mage in the 28th year 
of H.S. the Leſſee may hold on his term for ſix 
years, if the Parſon that made his Leaſe ſolong 
live, and the term were made for ſo long time ; 
but upon ſuch Leaſe there muſt be ſo much Rent 
reſerved within forty ſhillings as ſuch Benefice 


x valued at in the Kiugs Books. See the Sta-- | 


rute at Jarge. 


4nd by the ſame Statute, If a Parſon make 
a Leaſe and reſigns and dies, the Tenant ſhall 
bold out his Leaſe for the year that was commen- 
ced at the time of hs death if the term were to 
have had ſo long continuance , if the Parſon 
bed not dyed. Bur this ſeems only of ſuch Lands 
as are ploughed, for the ſucceeding Parſon is to 
> | have 
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have the Parſonage Houſe and Glebe which is | 
not ſowed within a month after he is inducted, 

allowing a reaſonable deduCtion for the Rent re- 

ſerved upon ſuch Leaſe. | 

But in both Caſes the Leſſee muſt pay the re- 
ſerved Rent to the ſucceeding Incumbent, who 
is enabled to ſue or diſtrain Br the ſame. 

And ſuch Leaſe muſt be in writing under hand 
and ſeal, and not by parol: 

But it ſhould ſeem the Statute of 1 23 Eliz.be- 13 Eliz.cap 20, 
fore has made this Law of no effect. 

And having now done with theſe Statutes,as 
to Leaſes, let us next conſider what Bonds, Co- 
venants, Promiſes, &c, are void within the Sta- 18 Eliz. cap. 1 1- 
tute of 18 Eliz. before-mentioned. 

Covenants, Bonds, &c. made for the enjoy- Hob-269.”. 
ing Houſes within Cities, Corporations, &c.are C9 
not void within this Law ; for this Law makes _ AA 
no Bonds, Covenants, &c. void, which are not® ; 
againſt the intent of this Statute, and the Sta- 
tute of 13 Eliz. cap. 10. but Leaſes of Houſes 
and Lands in Ciries, &c. by the Statute of 14. 

Eliz.cap.1 1.are exempted out of 1 9 Eliz. cap. 
10.and are not within the Statute of 18 Eliz. 
before. 

A Parſon made a Bond to reſign upon re- More 641.” 
queſt, and afterwards a Leaſe to his Patron of 

of the Glebe for twenty one years: In an 
Aftion brought upon this Bond,the Incumbent 
pleaded the Statute of 18 El:z.and averred that 
this Bond was made to ſecure this Leaſe,and to 
compel the Incumbent to reſide , and adjudged 
a guod Plea, and an apt averment. 

A Parſon made a Leaſe, and in the Leaſe Cro.Fl. 489. 
covenanted not to be abſent\by the ſpace of Bo Noy 66. 

Gays in any one year, and gave Bond for the 


” 


es 
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rformance, and after became Non-reſident 
Fo 80 days, and reſolved that the Bonds and 
Covenants were both void. 
Olivers Caſe A Parſon made a Leaſe, and covenanted net 
M.4 Jac.B.R. ther to do, or ſuffer to be done , any matter, 
whereby the Leaſe ſhould become yoid, and af- 
ter became Non-refident by. the ſpace of 89 
days in a year, and this was held a good Co 
venant, and a Covenant that the Parſon ſhould 
be refadent was held not to be againſt this Law 
by Popham, Tanfield, and Clench againſt Wilk- 


Quare. ams. Ideo quare. 


Leaſes of Col- And having now done with Leaſes to be 


ledges, Hoſpitals made by Ecclefiaſticks of every kind,and having 
therein exceeded my bounds beyond Parſons 
and Vicars to all other Ecclehaſticks, fince the 
Leaſes of Colledges and Hoſpitals come in my 
way, I will give the Reader what fatisfaQtion | 
can concerning them : And as to them, 
It 1s to be obſerved, "That they are not com- 
prehended in the enabling Statute of 32 H. 8. 
nor in any other Statute that I find till the re- 
3 Eliz. capao. {triCtive Statute of 13 Eliz. whereby, amongſt 
the reſt, the Maſters and Fellows of Col- 
ledges, and the Maſters and Guardians of He- 
ſpitals are difabled to make any Grants er Con- 
veyances of any of their Poſlefſions, other than 
for twenty one years, or three Lives, from the 
making of ſuch Leaſe, and not from' the day of 
the date, or from the date, as has been faid: 
And this muſt be of Lands uſually demiſed, and 
the accultomed Rent, or more, muſt be reſerved 
with all theother qualifications mentionedin the 
beginning of this Chapter. 
Stat; 13 Eliz, Burt there is a reſtriction upon Colledges by 
cap. 6. tne Statute of 18 Eliz. that upon all Colledge 


Leaſes 
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Leaſcs, a third part of the ancient Rent ſhall be 
reſerved in Wheat and Mault , after the rate 
: of 65. and B d. a Quarter Wheat , and 5 s. a 
er ® Quarter Mault, to' be delivered at the Colledg- 
T,F es, andin default of the delivery to pay for the 
W heat and Barley,after the rate the beſt Wheat 
bo and Mault ſhall be fold the next Market-day 
by before the Rent ſhould have been paid, and for 
ld default of ſuch reſervation the Leaſe to be void; 
o and the Markets that are to ſet the prices, are, 
h Oxford for Oxford, Cambridge tor Cambridge, 
IWwndſor for Eaton, WincheFter tor Wincheſter. 
b And by the Statute of 15 Eliz. they are re- 18 Eliz.c.1t. 
4 ſtrained to make any concurrent Leaſes till with- 
$ in three years of the end of the former terms that 
: are in being. | 
I ſhall now ſhew the Reader what things are 
demiſable within theſe ſeveral Statutes , and 
what Reſervations are good, and in what caſe 
the Acceptance of Rent by the Succeflor will 
make a Leaſe good, that was voidable within ,,,, Leaſes | 
theſe Laws, and the ſeveral qualifications men- þ,,1! ye 509 
ſhall be good. 
tioned in the beginning of this Chapter. 

One Small being poſſeſſed of the Manor of $malls cſs. 
Padington, by a Leaſe from a Biſhop for a term M. 4 Jac. B.R. 
of years, the Biſhop made a Leaſe to another former in being, 
for three Lives, and before Livery the Tenant 
ſurrendred his former term, andit was held that 
the Surrender was made in due time, and the 
ſecond Leaſe good. 

A Prebend had uſually been leaſed ( except- Cro.Jac.458. 
ing the Crab-trees) and that the Prebendary 3 Bullſtr.90. 
made a new Leaſe without excepting the Crab- 7-7" ” Ih. 
trees, reſerving the ancient Rent, with other mw ene #4. 
due circumſtances, and this Leaſe was held void 
againſt the Succefſor,by reaſon of the adding of 
the Crab-trees, Ir 
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Co0.5.1 5.2. It hath been adjudged, That a Biſhop,Dean, 


Next avoidance & oc. cannot grant the next Avoidance of an 
_ _—_ __ Advowſon, nor any Rent-charge out of the 
10:90: Poſſeflions of the Church, but the ſame is void 
within the reſtrictive Ads before-mentioned, 
though theſe cannot be ſaid any of thePoſleſſions 

of their Churches. | 

Davenant verſ, And it hath been held, that where a Biſhop 

Eveſq; Salisbu- demiſed a Rectory for Lives, and covenantedto 

Y x Car-2. diſcharge, ſave harmleſs, and indempnike the 

EI Leſſee, &c. from all Penſions, Procurations , 
Subſidies, and from all other payments of any 
Sum of Mony, Demands and Duties whatſoever, 
ordinary or extraordinary, which ſhall be due 
and ifluing out of the Premiſles , that this Co- 
venant would not bind the Succeſſor , unleſs it 
had been in the ancient Leaſes : And the Lord 
Chief Juſtice Hale was of opinion, That ſuch 
Covenant, though it had been in former Leaſes, 
{hould not bind the Succeſſor for the Royal 
Aid, or any new Charge by AC of Parlia 
ment. 

Co.10,61.b. FButa Biſhop may grant an acient Office with 
the ancient Fee (if it be a neceſſary Office for 
the life of the Officer,) But the Biſhops cannot 
grant ſuch Office to two, or in Reverſion And 
a Biſhop cannot grant an Annuity, pro conſilio 
impenſo & impendendo, to bind his Succeflor, 
though it be confirmed by the Dean and Chap- 

6 

Co.10.51.b.*, And it hath been reſolved that a Biſhop of 
late ereCtion may grant an Office of neceſfity to 
onein pofleſſion for life, with a reaſonable Fee. 
| But theſe Grants muſt be all confirmed by the 
Dean and Chapter, becauſe they are not good 
withia the Statute of 32 H. 8. 


But 
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But where Offices have anciently been grant- Co.1 0.62.4: 
ed in Reverſion , they miy ſtill be granted in Cro.Car.s 55, 
Rever{ion with Confrmation. 

IF a Biſhop grant an ancient Office with the xy.g chichen; 
ancient Fee and more, and the Grant be entire, verſ. Freedlang. 
as where the ancient Fee was 5 Marks, and the Leyes Report. 
new 5 /.*tis void for all. Burt if it be ſeveral, 7*: 
as 5 Marks, and Paſturage for two Horſes, it 
is good for the ancient Fee, and void for the 
other, per Hutton and Yelwerton werſus Crook 
and Harvey. 

If a Copyhold Eſcheator be forfeited, the Bi- Collyns and 
ſhop may grant it in Fee by Copy of Court- Jones's Caſe, 
Roll, notwithſtanding the Statute of 1 Eliz.  **- 

It was alſo reſolved, That where an Arch- ©, $25.05 
deacon made a Leaſe for three Lives warrant- Charges woid, 
ed by the Statutes before-mentioned, and the 
Lefſee granted a Rent-charge for an hun- 
dred years,which was confirmed by the Biſhop, 


.Dean and Chapter , that notwithſtanding the 


ſame was void againſt the Succeflor within the 
Statute of 1 3 El:z. cap. 10. 

If a Writ of Annuity fhould be broughr a- 
gainſt a Parſon,&c. pretending the ſame due by 
Preſcription, and although the Parſon pray in 
aid of the Patron and Ordinary , and upon a 
Plea pleaded by them, the Plaintiff obtains a 
Verdict and Judgment , and all this by pra- 
Qice and fraud rye the Glebe, it is void 
againſt the Succeſſor ; tor theſe Statutes being 
made for the benefit of the Church, advance of 
Religion and Hoſpitalicy, and to avoid Dilapi- 
dations, ſhall always have a favourable Con- 
ſtruEtion, 

[tis regularly true,that where the Wife iflue Acceprance of 


in tail, or Succeſſor accepts the Rent after the Rent, where ut 
death ſhall vind, 


Co.s. 14. bc, 


19 Aſſ.p.g, 


FIO 


Hetley 88: 
Co.3.65.4.. 

35 H.5.2.& 4. 
11 E.3. Fitz, 
Abbot 9. 

8 H.5-19. 


Dyer 236.Þ.4.2. 
F.N.B.50.c 


Rolls 1.4 76.4. 
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death of the Husband, 'Tenant in tail , or x 
Predeceflor upon a void Leaſe made by the Hu: 
band, Tenant in tail or Predeceffor, that ſuch 
Acceptance will not affirm the Leaſe :. But this 
Rule muſt be underſtood of ſuch a Leaſe as ig 
void ipſo fatto, without entry or any other Ce 
remony ; and therefore if a Parſon, Vicar or 
Prebend, &c. naake a Leaſe not warrantable by 
the Statures for twenty one years, rendring of 
Rent, and dyes, here no Acceptance of Rent 
by the Succeſſor, &c: will athrm this Leaſe, 
becauſe the ſame was void without Entry or 0- 
ther Ceremony ; but if a Parſon, Vicar, or Pre- 
bend make a Leaſe not warrantable within the 
before-mentioned Statutes for life or lives, reſer- 
ving Rent, and dye, and the Succeſſor before 
entry accept the Rent; this Leaſe ſhall bind 
him for the time ; for this being an Eſtate of 
Freehold, could not be void before entry. 


But if a Biſhop, Abbot or Prior, which have, 


the Inheritance in Fee-{1mple in them, make a 
Leaſe for lives or years not warranted by the 
Statutes before-mentioned, not being abſolute 
void by their deaths, but only voidable by the 
entry of the Succeffor , if the Succeſlor accept 
the Rent before Entry, be it for lives or 
years, he afhrms the Leaſe for his life. 

If a Biſhop make a Leaſe not warranted by 
the Statutes, rendring Rent, and dye, and his 
Succeflor appoints his Bayliff to colle& his 
Rents of that Manor , who amongſt the reſt 
receives the Rent reſerved upon this Demiſe, 
and accounts to the Biſhop's Succeſſor for it ; 


this is a good Acceptance, and ſhall bind the 
Biſhop for his time. *' 
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Sov-if a Parſon leaſe for life not warranted nor 11 E.3. F.Ab- 
confirmed, reſerving Rent, if his Sucreflor re- = 9. | 
ceive Fealty of this 'Tenant upon this Leaſe, he /77 4+ ep 
has thereby affirmed the Leaſe for his time: 7D 
The like it will be, if the Succeſſor bring an 
Action of. waſt. - 

But if a Biſhop make a Leaſe of 'T'ythes or 
other things not manurable for life or lives,ren- 
dring Rent, and dies, and his Succeflor accepts 
this Rent, it will not afhrm the Leaſe. - 

But whether ſuch Acceptance upon a Leaſe 
for years of T'ythes , &c. will bind the Succeſ- 


Cro.Jac. 173. 


for, I muſt leave it a Quare , not hnding that Quzre. 


point any where reſolved. 

I having now held the Reader long upon this 
ſubject, I ſhall now leave them , and proceed 
to examine, what Leaſes or Farms they may 
with fafery take, or not take. 

By a Statute made in the twenty firſt year of Stat. 21 H.8. 
King H. 8. it is amongſt other things enacted, cap. 3. 
That no Spiritual Perſon ſhall in his cwn name, * arſons, Oc. 
or in the name of any other, take to farm any bag Fre 
Manors, Lands, Tenements or Hereditaments, © 
« 164 the penalty of ten pounds for every Month 
that he holds the (ame ; nor by himſelf ,nor any 
other, ſhall buy Cattle, Corn, Lead, Tyn, Hydes, 

Leather, Tallow, Fiſh, Wool, Wood, or any man- 


. ner of Vittuals or Merchandizes , to ſell again 


for gain, upon pain to forfeit the treble value of 
things ſo bought. 

But a Spiritual Perſon may buy ſuch things jp1,,, 1, may 
for his own uſe, and if they do not fit him, he 
may ſell the ſame again; and ſowbere he hath 
not ſufficient Glebe, he may take Grounds for 
the maintenance of his Family. 


And 
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Shall not farm And it u further enafted by the ſame Suwfh Ir 
anothers Par. tute, That no Spiritual Perſon beneficed with tute: 
ſenzgey Fe. Cre of Souls, ſhall farm the Parſonage or Vi whe 

carage of another to take any Rent or Profit ou law; 
of ſuch Farm,upon the penalty of forty ſhilling then 
a week, and ten times the value of the Rent » | own 
Profit he ſhall take out of ſuch Farm. and 
Muſt not keep = And it «s further enattedby the ſame Statutes} fore 
rig 4 '” That no Spiritual Perſon ſhall have or keey b * 
Brew-bonſe. himſelf, or any other, any Tan-houſe or Brew. Þ niſh 
houſe, other than for his own Family,upon pan | the 
to forfeit ten pounds per menſem. pre 
All which Penalties are given to the King E. 
and Informer,to be ad in any of hs Ma. | let: 
Jeſties Courts of Record at Weſtminſter by A&i- | the 
on of Debt, Bill, Plaint or Information, where I 
173 n0 eſſoin, protettion, or wager of Law to 
Cragge verſus be admitted, &c. M. 4. Car. 1 Scaccario, It wa thi 
Larapley, M. 4 adjudged that a Spiritual Perſon, not beneficed, | I 
Cay, was not within ths Statute, 71a 
5 Eliz. cap.s, By the Statute of 5 Eliz. there authority th 
Where be may given to the Biſhop of the Dioceſs, Parſon,Vicar 
licenſe the eat- or Curate of the Pariſh to licence any ſick perſon |} 
eng of fleſh. to eat fleſh during his ſickneſs 3 and if his ſick | ® 
neſs cominue above eight days after the grant- t 
ing of ſuch licenſe, then the ſame is to be regi- |} ® 
ſtred in the Church Book, &'c. and that licenſe } © 
' 80 endure during the ſickneſs, and no longer. [ 
Penalty if And if any Parſon, Vicar or Curate grant & |} | 
needleſs. ny licenſe to any perſon or perſons, other than |} ' 
ſuch as evidently appears to have need thereif 
by reaſon of ſickneſs,the Parſon, Vicar or Curate 
that granted ſuch licenſe ſoa}? ferfel froue Marks 
the 


for every ſuch licenſe , an licenſe to be 
Void, 


Penalties how 
ta be recovered. 


Y, 
In 


; 


#4 


Chap. 19, Counſello. 


In the 15th year of H. 8. there was a Sta- St: 


tute made againſt the exceſſive number of ſheep, 
wherein there is a Provilo , That it might be 
lawful to all Spiritual Perſons , and every of 
them, to keep fuch and ſo'many ſheep upon their 
own Lands, and after ſuch form and manner , 
and not otherwiſe, as they might have done be- 


fore the making of the [aid A. 


There are ſeveral Acts of Parliament for pu- jrontinence. 


niſhing incontinent Prieſts, which though fince 
the bleſſed Reformation (I do not mean the laſt 
pretended Reformation, but that in the time of 
E. 6. and Queen Elizabeth) are become obſo- 
lete and uſeleſs: Yet ſince I have promiſed 
them all the Statutes they may fall in the dan- 
ger of, theſe are not to be omitted. Bur be- 
re I come to thoſe particular Laws, I will beg 
the Readers pardon for giving him a ſhort Hi- 
ſtorical account of the reſtriction of the Mar- 
riage of. Prieſts, whicft gave the occaſion of 

theſe Laws. s 
Bellarmine 1n his Diſputations endeavours to 
make the {ingle life of Prieſts to be Faure Di- 
Vino ; but ;f not fo, yet he goes about to prove 
that it has been erjoyned by Canons as high as 
the Apoſtles time : And to that purpoſe vouch- 
es the Canons of the Apoſtles (which though 
they may be ancient, yet no rational man that 
peruſes them, will believe they were made by 
the Apoſtles, or very near their time) in which 
| muſt confeſs I nd a Canon that by implica- 
tion forbids Prieſts to marry, but not married 
men to be Prieſts ; and 'tis to this effe&t, Ex his 
qui celibes in Cl-rum pervenerunt, jubemrs, ut 
Lettores tantum & cantores ( ſivelint) wupti- 
a contrahant. But if he had lookt a little 
1 back 


De Clericis, 


Canon 2 F. 
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Camon 5, back in thoſe Canons he would have found; 
= n agoinſ _ manner of gg roy h in theſe word; 

18 Epiſcopus aut Presbyter, aut Diaconus, uxore 
EIN fol x aptiner Relicions non abjicito © fi 
jicit, ſegregator a Communione , ſi perſeverg 

depunitur. But however, it cannot be denietf 

but there were ancient Canons againſt the mar 

riage of Prieſts, but thoſe only forbids Prieſts 

marry, but did not reſtrain married men fron 

being Prieſts ; and ſo it continued for many 

hundred years after Chriſts time, and for ſome 

* Concil. Ancy- time they might have married * with the liceng 
ran.Can.19- of the Biſhop; but never received or put in 
practice in Englana, though practiſed in Ital, 

| France, &c. but the Prieſts here married, til 

Anſelme Archbiſhop of Canterbury, a Burgus 

dian, a powerful and buſie Prelate, in a Synd 

or National Council held at Weſ#mm#fter, made 

Hoilingſhead a ſevere Canon againſt ig; but he meeting with 
yo>.t0, an obſtinate Clergy, that were unwilling to 
change their Wives for Concubines ( to ſpe 

in the ſofteſt word) were not obedient: where 

upon (as my Author tells me ) he called ae 

cond Council in the ninth year of that King, 

where he made more ſevere Canons againſt the 

Hollingſhead married Clergy in the preſence of the King and 
J4 Þ-10, Nobility , to give them greater Authority, 
which he proſecuted with great zeal , but did 

not live. to eftect what he defired. I do not 

find that his Succeflor, Rodolphns, troubled hinr 

ſelf much in this concern of the eight years that 

he governed the Church of Canterbury ; but 

his Succeſlor , William Corbet, followed the 

ſteps of Anſelme, who for this and his other 

good works, was Canonized a Saint at Rome : 

And inthe year x 126.called a Council or Con- 

VOcation 


re = 4: 50 
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vocation at' Weſtminſter againſt the married 


Prieſts, wherein one Fobn de Crema or Cre- 

mens the Popes Legate , ſent to manage this 

buſineſs, being a learned man , made an elo- | 
vent Oration in commendation of Chaſtiry HovedeninH. 
18, and a fingle Life, and inveighed violently a- £74 

"F gainſt the married Clergy ; and as divers Au- _ __ 
thors of good credit athrm , the great Orator py, Gatwyns 
was the ſame night taken in bed with a wo- Cartal. of Biſh. 
man, which hs, 2 him to return with ſhame e- 83. Mar. Paris. 
nough howſoever, as Biſhop Godwyn tells us , -*X- agrees 


] with Hoveden; 
that in that Convocation the Canons were re-,,, ſays, Quad 


art] 
ind; 


Hy: newed a ainſt the married Clergy; but the Arch- iole cus die he 
al biſhop fanding himſelf too weak to deal with fo Corpus Chriſti 


K ſtubborna Clergy, commended the care of this conſecraſer poſt 

= buſineſs to the King, who taking advantage of veſp wn fuis 

uy the Canons, ſqueezed ſome mony out of the Car oa 

& married Clergy by way of Commutation. I ;,(, wrifioma 

m find no more of this matter, till af:er the death negari non po- 

| both of this Archbiſhop and Z. r. But I find 7, dum mag- 

ut there was a Convocation held at Londen , De- f rok aecus Sy | 

by cemb. 13. 1138. by the command of Albert”, mn Sheena 

4 Cardinal, Biſhop of Ho#ia, where this natrer 7. 

| was again violently proſecuted ; and I find no Goodwin 84. 

"| more after of it till in a Convocation or Coun- Fullers. Eccl, 

cil held under Rich. Wetherſhead Archbiſkop of FiR-27-- 

| Canterbury, 1229. in which it is decreed, Qu 

ih autem in Subaiaconatu vel ſupra ad matrimo- Lindw.'Si qui 

nium convolaverint, mulicres renitentes & in- C!erict. 

vitas relinquant. But itſhould ſeem, notwith- 

ſtanding all this perſecution, that for ſome years 

after ſome married men held their Livings: For 

in a Synod or Council held by Ortho the Pope's 

Legate at St. Paul's in Londonin the year 12.37, 

there is a Canon to this efte&t , Innotuit nobsy c., I, gigs. 

pluribus referentibus fide dignis,quod multi pro- tis 5 benefeiis 
I zZ price amovendis, 
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price ſalutis immemores , Matrimoniis Contr, 
is, clandeſtine retinere cum uxoribus Eccleſig 
&- Eccleſiaftica Beneficia adipiſci de nowo, þ 
promyveri ad ſacros Ordines contra ſtatuta | 
crorum Canonum, non formidant, &c. And then 
proceeds, Quod {i repertum fuerit aliquos tality 
contraxiſſe, ab Eccleſiis & Eccleſiatticis Bem. 
ficiis (quibis tam eos quam quoſlibet alios ux 
ratos fore decernimus ipſo jure privatos ) rem 
wveantur omnino, &Cc. 


This Nail being thus at length driven to the 


head, the Secular Clergy lay about 300 year 

under this Bondage, and though it they would 

be at the coſt they might have Diſpenſationsto 

keep Concubines, yer for the credit of his Hole 

neſs, there was great care taken they ſhould 

not do it publickly, or ſcandalouſly: 'To which 

purpoſe there is a Canon in the ſame Council | 

Cap. de Concu- laſt mentioned, to this effet, Statuimr,& ſta 

Fin.sCloricorum tuendo precipimus, ut ubi Clerici, © maxime in 

Y-emgng ſacris ordinibus conſtituti, qui in domibus ſui 

En &- alienis detinent publice Concubinas , eas aſe 

Concubines. Ppror[us removeant infra menſem,& illas wel a- 
lias de catero nullatenus detenturi, &Cc. 

There was another Canon much like this, 

made in another Council held under Stephen 

Langton Archbiſhop of Canterbury at Oxford, 

Cap. Clericalis not long before, in the year 1222. to this <> 

Ordinis. tect, Quod Clerici Beneficiati aut in ſacris or 

Nota. dinibus conſt ituti in Hoſpitiis ſuis publice tenere 

Concubinas non audeant, nec etiam alibi cum 

ſeandalo acceſſum publicum non habeant ad ea: 

So that it appears clearly by theſe Canons , 

that Clerks were not in thoſe days poſitively 

and abſolutely forbidden ro keep Concubines ; 

but it mutt not be done publice nec cam ſcan” 


dahlo, 
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Jals, nor muſt they have publicum acceſſum. 


And it appears by the oe ® rag » Diſpenſations 
that were preſented to the Pope About the year for Concubmnage 


| : Princes, that it was one Hiſt, H. by ny 
, gu by the German , Lord Chertur, 


the grievances of that Nation, that the Pope | | 
permitted Clerks, Religious and Secular Perſons ar.;,. 
to live publickly with their Harlots , and get Art.91. 


hen 

lite 

ene Children; and that in moſt places the Biſhops 
- and their Officials not only tolerated Concubi- 
the 

Ars 

uld 


nage upon paying mony in the more difſolute 
fort of Monks, but alfo exacted it of the moſt 
Continent, ſaying , It was then at their choice 
whether they would have them or 10. 
So upon the whole matter, it ſeems, it was ,.... 
Vh no encs in a Clergy-man, that had a diſpen- crngne nog , 
| fation to keep a Concubine privately in a nook 
id 8 without ſcandal, and go to her jn the dark ; but 
Ml tokeepa Wile of his own was a fin againſt the 
1] Holy Ghoſt, he muſt be deprived , he muſt be 
©] depoſed. And therefore I cannot blame the 
"| German and French Laity , that they were fo Py 133: pr. 
|. folicitous in the Council of Trent to have their ons Ls , | 
e |} Prieſts married , being loath, as ſhould ſeem, Krona | | 
N ro truſt their Wives and Daughters at Confeſ- amovendis, ubj 
fion with Prieſts that had not Wives of their /#7-. 
own. And it was no lefs a religious than pru- 
dent exprefſion of Pope Pzze the Second, T hat 
. though there were many weighty Reaſons why 
Prieſts ſhould be refrained from Marriage, yet 
the Reaſons for reftoring them their Wives 
were the more weighty. 
| I would not have the Reader to think, that I 
| ſpeak this ro reproach the Church of Rome with 
this matter, as any of the allowed Doftrines of l 
that Church ; for I know there is many very 
ſevere Canons againſt rhe Incontinence of 
= Wb Pricſts, 
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Priefts, and not fo only, but that forbids thay 
to keep any Women in their Houſes, but M; 
thers, Siſters, and other near Relations,to aval 
ſcandal and temptations. But I write this t 
ſhew the corruption of the Court of Rome, fi 
whilſt the Pope has power to difpence with th 
Canons of the Church , mony will make the 
beſt ineffeCtual there. 


1 H-7-<ap-4 Having given the Reader this Hiſtorical ac 
or Ty ag [ry count concerning the reſtraint of the marri 
_ jp = ieſs of Prieſts, and the ſucceſs of it, I will in the 
for Incontinence, Next place ſhew what ACts of Parliament han 
been made relating to this matter, and whid 


% 


are in force at this day. 


In the firſt year of H. 7. there was an AQ 
made , That it {bould be lawful to all Archhi 
ſhops and Biſhops, and other Ordinaries,having 
Epiſcopal Furiſdiftion, to puniſh and chaſtin 
ſuch Prieſts and Clerks and Religious men,beng 
within the bounds of their Furiſdifion , tha 
ſhould be convitted before them,by Examinatin 
and other lawful Proofs requiſite by the Law 
the Church, of Avowtry, Fornication, and In 
ceſt, or any other fleſhly Incontinency, by com- 
mitting them to Ward and Priſon, there to « 
bide for ſuch time as fhall be thought to their 
diſcretions convenient for the quality and quas- 
It ſrems # Ca-Tity of their Treſpaſs. And that none of the 
nou would not ſaid Archbiſhops, &c. be thereof chargeable, of, 
jnfifie an Im- to, or upon any Aion , or falſe or wrongful 
priſoument. Tyapriſcnments,but that they be utterly thereof 

diſcharged in any of the Caſes aforeſaid, by wit- 
Tue of this Act. 
31H.8.cap.14 This Law, for ought I know, ſtands till in 
_ - mY 9 force: Bur there was a ſevere Law made in the 


Tones 31th of H. $. whereby it was made Felony fot 
. ; p 
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a Prieſt carnally to uſe @ Woman to whom be 


bad been married or contratted ; or if he kept 
company or familiarity with her,or if any Prieſt 


kept a Concubine, as by paying for her board , 
maintaining her with mony ,' or other pifts 


or means, to the evil example of others,he ſhould 


forfeit all his Goods, Chattels , and Spiritual 


Promotions, and be put in Priſon for the firſt 
offence, and the ſecond offence to be- Felony. 

But this ſeeming too ſevere,was the next year 
repealed, and it was enacted, T hat ſuch Offen- 
der ſhould for the firſt off ence loſe all his Goods, 
Chattels and Debts, and loſe the profits of all 
his Eccleſiaſtical Promotions ; . but one for his 
life, for the ſecond Offence to forfeit his Goods, 
Chattels and Debts, and the profits of all his 
Lands, and of all his Spiritual Benefices, Pro- 
motions and Dignities for his life. And for the 
third Offence ſhould make the like forfeiture , 
and be Impriſoned during life. 

By an ACt of Parliament made in the 2 1 of 31 H.2.c.1 4. 
H. 8. which is commonly called the ACt of the Ihe fix Articles 
fix bloody Articles, by the third Article it was 79** *%e 7-07- 
declared, That Prieſts after they have received ,, X "ge 
Orders, might not marry, and to affirm the C 
contrary thereof, was made Hereſie and Trea- 


32 14.8. c:14, 
mitigated, 


ſon by that Att : But this bloody AEt was re- 


pealed by 1 E. 6. cap. 12. | 
By the Statute of 2 and 3 Ed. 6. cap. 21. 41 j,,w; ,. 
all Laws, Statutes, Canons, Ordinances, and gainſt marr;.. 
Conſtitutions made againſt the Marriage of age of Priefis 
Prieits are made null and woid. Made von, 
And-by another Statute made the fifth and ,.,.,, _ ,_.. 
ar Bhat Children l:7:tte 
ſixth of E. 6. cap. 12. it is adjudged and decla- ,,z', © 
red, That the marriage of Prieſts is lawful, 
and legitimates their Children, and makes them 
I 4. capable 


mult. a. ith. Att At. 4 
_— 
— 
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capable to endow their Wiwves,and to be Tenant 
by the Curteſie. But theſe Laws were repealed 

by the Statute of 1 Marie cap. 1. 
1 Jac. cap. 25. Howerer it came to paſs, I know not,but fo 
ought I can find, theſe A&ts lay repealed all 
Queen Elizabeth's time, till 1 Jac. then the lat. 
ter Att Ws revived and made perpetual , and 
their Children made legitimate. 

Sy that upon the whole matter , all Ads of 
Parliament, Canons , Conſtitutions , &c. that 
reſtrain the marriage of Prieſts, or that illegiti- 
mate their Children, are made null and void ; 
but the Canens and ACts of Parliament that pu- 
ni{h their Incontinency ſtand in force. Next 


let us ſee what Priviledge the Clergy have right 
to at this day. 


—_— — ——— 


— — 


CHAP. XL. 


The Eleventh Chapter ſhews what Pri- 
viledges belong tothe Clergy at this 
diy ty the Common and Statute 
Laws of this Realm, and likewiſe 
by the Laws Eccleſtaſtical. 


Ls 
Te Pricgt! eare 


MATES mh He Laws of this Realm have allowed the 

2 Inft.3*. 625. Clergy in Holy Orders many freat Privi- 

RE leages : Firſt, In their Perſons , they are not 
4 


fay net be Of- compellable to ſerve in avy Temporal Office , 
ren ; gab: as Szritf, Conſtable, Overſeer of the Poor, c. 
: - Sag 3 Neither can they be preſt to ſerve in the Wars, 
Muſt not be av. 9eitver may they be arreſied in the Church or 
reſted in Courch-yard, wwen they are attendant on Dt- 
Crurch 8% > eyine Service, 1708 pain of Impriſonment, and 
Courch- Jarde * | YO ”491 ſom 


it 


 Chap.11. 


ranſom at the Kings Jus, and likewiſe to 
make agreement with tht party. 


And by a Statute made 1 Marzz , it 15 En-* 1 Marie Seſſ.2, 


ated 

That if any Perſon, &e. of their own Pow- 
er and Authority at any time, @&c. ſhall or do 
willingly or of purpoſe, by opew and overt word, 


fatt, att or deed, maliciouſly or contemptuouſly 


mole#t, let, dicturb, wex or trouble, or by avy 
other unlawful way or means diſquiet or miſ- 
uſe any Preacher or Preachers , &c. licenſed, 
allowed, or authorized to preach by the Queen, 
or by any Archbiſhop or Biſbop of this Realm, or 
by any other lawful Ordinary, or by either of the 
Univerſities, &c. or otherwiſe lawfully autho- 
rized or charged by reaſon of his or their Cure , 
Benefice, or other Spiritual Promotion or Charge, 
in any of his or their Sermon or Collation in a- 
ny Church, Chappel, or Church-yard, or jn other 
place appointed to be preached in. 

Or # any Perſon, &c. ſhall maliciouſly, wil- 
lingly or of purpoſe, moleſt, let, difturb, wex, 
diſquiet, or otherwiſe trouble any Parſon, Vicar, 
Pariſh-Prieſt or Curate, &*c. Ponte Judas Sine. 
ing, miniſtring or celebrating Maſs , or other 
Drvine Service, Sacraments , &*c. that at an 
time then after ſhall be allowed, ſet forth or au- 
thorized by the Queens Majeſty. 

That the Offender upon Convittion beforetwo 
Tuſtices of the Peace, ſhall by them be commit- 
ted to the Goal without bail or mainprize for 
three months, and after to the next Quarter 
Seſſions , where if he repent and be reconciled, 
then to be diſcharged of bis Impriſonment , 
finding Sureties for bis good bebavuur;and if be 
fail therein, to be continued till the next Quar- 
ter Seſſions. 'T his 


Muſt nos be di- 


furbed praying 
or preathing- 
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This Act, though made in the time of Py, 
pery, is ſtill in force, and may be executed yp 
on ſuch as diſturb the preſent Miniſters, Parſons 
Vicars and Curates, &c. And though it refer tg 
ſuch. Church-Service as then after ſhould he 
led by the Queen , yet I conceive it extend; 
to her Succeflors ; and a ſettlement by A df 
Parliament is a ſettlement by the King in the 
moſt ſuperlative manner. And the late ACt for 
Uniformity declares and enafts , That all fo, 
14 Car.2.c.4. mer Atts for Uniformity of Common Prayer 
ſhall be of force, and extend to the Book of 
Common Prayer. 
Muſt not be ar- The Bodies of Clergy-men cannot be arref 
y.ſted. ed upon any Capias ſued forth upon any Stx 
tute-Staple or Statute-Merchant z for the Pro- 
cels's are made out conditionally S$; Laicus fur 
rit : And if the Sheriff, or any other Officer, 
arreſt a Clergy-man upon any ſuch conditional 
Proceſs, I conceive an Action of falſe Impre 
» Inſt. 45 fonment lies againſt him that does it, or he may 
Regiſt.147, havea ſpecial Superſedeas out of the Chancery, 
(that is, the Curſitors Office.) 
Privileage in And every Parſon , Vicar , &c. 1s by the 
I Common Laws of England free from the pay 
4 from Toll ment of Tolls in all Fairs and Markets,not on- 
ly forall the Goods and. Merchandizes gotten 
upon their Church-Livings , but alſo for all 
Goods and Merchandizes by them brought to 
be ſpent upon their Reftories and Church: 
Livings. 
Pontage, And they are quit of Pontage, Murage, and 
POASE. other like Charges; and if they be diſtrained 
for any of theſe,they may have a Writ out of the 
Chancery, as aforeſaid, made of courſe without 
petition or motion , under the great Seal of 
England, 


©, © 0 S=oay > x Þ vÞ 


—_—- = 


Chap. IT. Counſelloz, 


England, direted to the party that diftrains or 
diſturbs them for any of theſe things,command- 
ing them to defift : And if ſuch Writ be not 
obeyed, the Curlitor of courſe will make out an 
alias and pluries ; and if none of thoſe will be 
obeyed, an Attachment to arreſt the party and 
detain him till he obey: And this Wrir is called 
a Writ De efſend; quietum de Toloneo,which you Regilt.260.4.; 
may ſee in the Regiſter or in the Natura Bre- F.N.B.227.£. 
vium. * 

They are not bound to appear or do Suit at Nor bound to 
the Sheriffs Turn, orany Leet or Law-day ; 22pe#7 at Leets 
and if they ſhall be diſtrained ſo to do , they _—O_ 


may have a Writ of courſe in the Chancery di- Regilt Or. 1 75, 


rected to the Lord of the Leet , commanding a. 


him to forbear diſtraining them for any ſuch F.N.B. i166. c, | 


cauſe, with like Proceſs as in the laſt for his 
contempt. . fret | 

And by the Stature of Circumſpette Apatis, TY 
it is enacted, De wiolenta etiam an Inf. Wet Ls 
Fione in Clericum, & in cauſa defamationss 493. 
Placitum tenebitur in Curia Chriſtianitatis , 
dummodo ad correftionem peccati agatur ; & 
non petatur pecuma. 

And if a Clergy-man have Lands by the Regift.Orig, 
Tenure of which he is ſubje& to be Bailiff , 237-Þ- 
Reave or Beadle , and be choſen into any ſuch oy - ; «Ss 
Ofhice by reaſon thereof,he has a Curſory Wrir iff henna 
out of the Chancery to diſcharge himſelf. ee. s 

So if the Sheriff or Collector of the Tenths Regiſt.Orig. 
or Fiftcens will diſturb them in the Lands be- 133: 2- 
Ong to their Churches, &c. they may have Hye Poe 
the like Writ for their diſcharge, and like Pro- furbed by Col- 
ceſs for diſobeying of it , ut [upra. leffor of Tenths. 

But it hath been held, That T'ythes may be Harwood verſus 


extended upon an Elegit for the Debt of the Palyn- 24 Car. 
| Parſon, 1. B,R. per B, 
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Parſon, quod mirum : But the Elegit being pi 
ven by : Statute in which 'T'ythes _ A 
cepted, it will draw in 'T'ythes. 
2 Inſt. 633, Anciently if a Clergy-man had been convj. 
634.435. Cted of any Murder, Robbery, Burglary, &c, 
T\- -:v:1edge he was upon the demand of his Ordinary to be 
*; {2:32  dclivered over to him , where he was to make 
es his Purgation according to the Rulesof the Fc- 
ex. rx; pro Cleltaſtical Laws ; and if he cleared himſelf, he 
ſurs cr1::nibus Was acquit ® without any regard to his Conyi- 
deront, gol. Etion at Common Law ; but if they adjudged 
ys prqcon- him guilty, then he was to be degraded ang 
Well -a».2 Kept in Priſon: And this was confirmed to them 
Malbr.c.27. by ſeveral Acts of Parliament: But this privi 
25 E. 3.@p. 4 ledge was never allowed to them in this King: 
and 5. com in "Treaſon, Petit Treaſon, or Sacriledge. 
4 Fee C3. And a Delinquent might have had his Clergy 
$7791. .y infinitum till rhe Statute of 4. H. 7. And 
though this priviledge of the Clergy be taken 
totally away in many caſes by ſeveral Statutes, 
and in other caſes Lay-men have ir in common 
with the Clergy, if they can read as a Clergy- 
man ; and though the delivery of them over to 
theOrdiaary be totally aboliſhed;yet theClergy 
that are in holy Orders at this day, retain ſome 
of their ancient priviledges , which the Lay- 
men are not capable of. ; 
Co.s .5o., _ Forifa Clerk in Holy Orders be convicted 
Bro.Corone2 21. (that is found guilty by the Petit Jury) of a 
A *37- Crime for which the benefit of the Clergy is 
2+ allowable; at this day he ſhall not upon the 
allowance thereof be burned in the hand ( as a 
Lay-man ſhall) upon the producing of his Or- 
ders; and if he have not them with him , the 
Court may, ex gratia, give him time to pro- 
duce them till any other Afſize or Seſſions. 
An 
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ſhall haye his Clergy ad infinitum, from time to yp $i 
time, which no Lay-man can have above once. Le 
The Goods of Clergy-men were by ſeveral gar. z E.1c.1; 
Statutes exempted and freed from the Kings 14 E.z. c.r. 
purveyance; but his Majeſty having by ACt of [ENS Che 
Parliament graciouſly releaſed this duty , the ,, 3 
Laity hath the ſame priviledge. SAGA 
A Clergy-man ſhall not be amerced the 2 Inſt. 627. 
higher in reſpe& of his Churct-Living or Be- Not amerced for 


nehce. - theChurch- 


Nor ſhall any Execution be executed upon _ 
the Goods of bs Church , nor any Diſtreſs ta- _ _ 
ken in the ancient Fee thereof ; but otherwiſe F.N.B.2 9. 
it is of Lands of late purchaſe : And if he fear No execution 
any ſuch thing , he may have a Protection in S% the Goods 
Chancery cum. clauſula, ( Quia nolumis.) 9] #he Churches 

If an Action of Treſpaſs, Debt, Account or , 1,g., 
other Attion, wherein Proceſs of Capias lies, No Capias a 
be brought againſt a Clerk in Holy Orders,and g4inft a Clerk. 
the Sheriff upon the Original return that the 9+ 3-30. 
Defendant is Clericus Beneficiatus nullum ha- ** £344: 
bens Laicum feodum ubi ſummoniri pote#t ; in 
this caſe the Plaintiff cannot have a Capias to 
arreſt his body, but a Writ to the Biſhop to 
compel him to appear. 

And by a Statute made in the fiftieth year of 50 E. 3. c.s. 
E. 3. itis recited , That as well divers Prieſts 
bearing the ſweet Body of our Lord feſwus Chriſt 
zo ſick people, and their Clerks with them, as 
otherwiſe divers other perſons of Holy Church , 
whilſt they attend to Divine Servicesgn Church- 
es, Church-yards, and other places dedicated to 
God, be ſundry times taken and arreSted by 
Authority Royal , and commandment of other 
Temporal Lords, in offence of God and Holy 

Church, 


And a Clerk in Holy Orders, at this day, Stat-4 H. 7-1 hes 
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Charch, and alſo in diſturbance FI ſuch Diving 
Services : The King wills , and grants, and 
defends upon grievous forfeiture , that none dy 
the ſame from « benceforth; ſo as colluſion 
feigned cauſe be not found in any of the ſaid 
perſons of Holy Church in the behalf. 
1 R.2.cap.15. Inthehirſt year of R. 2. there was another 
Statute made to the like effet, with this added, 
That i Any convicted ſhould be impriſoned , 
ranſomed, and made agree with the party ſq 
arreſted. | 
Co.12.100%* So thatif any Parſon, Vicar, or Prieſt be 
arreſted in going, ſtaying, or returning to do 
Divine Service according to his duty , he may 
have an Action upon this Statute, and recoyer 
Damages, and have the party fined and impri- 
ſoned that made the Arreſt, and the Clerk 
is aſſiſtant may have the benefit of theſe Laws. 
Priviladge of And note, 'That all the Priviledges of the 
Th cy --n. Church of England are confirmed by the anci- 
firmed by ſeve- Ent and good Statute of Magna Charta : And 
#alParlioments. ſo they were for the moſt part at the opening of 
every other Parliament after, tillthe beginning 
of the Reign of H.5. How it began then to be 
diſcontinued by the negligence of the Clergy , 
or for what other cauſe, I know not. 
And ſo having thus briefly mentioned many 
of the priviledges of the Clergy, whereof the 
Common Law takes notice, and to which they 
have right at this day , by the Laws and Sta- 
futes of this Realm, next I will ſhew the Rea- 
der what Privitedges they prerend unto, at, and 
Chan. Item a. BY the Canon and Civil Law, which Mr.Lind- 
p. Item ſta ; - 
ruimas verb, Word reckons up in fourteen particulars : 
Clericali privi- Primo, in hoc quod non conveniantur coram 
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legio. Concil.A- Fudice ſeculari. Vide Concil. Agarhi Canon.2 3; 
Tap 1 


gatha.cap.2 3. 
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- But this Priviledge has not been allowed to 
thetn here in England, and this was reſolved in 
the 9rb year of H. 8. in the caſe of one Dr.Hor- 


ſey, Chancellour of the Biſhop of London, of Kelway 192, 
which caſe, for the rarity, I will give the Rea- &c. 


der a brief account , and it was thus : 
One John Hunn a Mercham of London,bad 


6 brag Horſey i» a Premunire , whereupon 
orſey canſed Hunn to be arreſted for ſuſpicion 
of Hereſia , and committed him to Lollards 
Tower, being the Biſhop of London's Priſon, 
and in a morning ſoon after the Priſoner Hunn 
was found dead and hanged in Priſon , and it 


was given forth, that be had hanged himſelf 


im his girdle; but notwithſtanding it was belic- 
ved, that Horſey and the Goaler had marder- 
ed him. This coming to the Goalers ear,he took 
ſanttuary at Weſtminſter ; upon which, and 0- 
ther great Circumſtances, Horſey and the Gao- 
ter were by a Coroners Inque#t in London, ups 
on view of the Body, found guilty of the mur- 
ther; and Horley, as ſhould ſeem, being in Or- 
ders, (I dare not ſay Holy) ſtood upon this Pri- 
viledge, not to be tried before Temporal Judg- 
es. And this being a Diſpute between the Kings 
Prerogative and the Priviledge of the Church, 
the King at requeſt of the Temporal Lords, and 
many 7 the Commons in Parliament, called 
before him at the Blackfryers divers of his Spi- 
ritual Council, Divines and Canoniſts ; where 
the Clergy had one of their Counſel argued for 
their Priviledge ;, and Dr. Standiſh a learned 
Divine argued for the King ; but the great of- 
fence taken was againſt the Abbot of Winch- 
comb, who in his Sermon preached at Paul's 


Croſs in the time of the Parliament had «jr? 
64, 
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ed, that the Act made 4. H.S. ( which took & 
way Clergy from Laicks in many capital ( 
fences, but not from Clerks in Holy Orders) 
was againſt the Lew of God, and priviledge 
the Clergy, and that the Makers of the ſail 
AF bad incurred the cenſures of the Church, 
Soon after Dr. Standiſh, who had argued fu 
the King,was cited before the Convocation, and 
there charged with matters of Hereſie ariſing 
from matters which had paſſed in his Argu lf 
ment, whereupon he made his application to the 
King, who being ſatisfied of the juttneſs of bi 
cauſe by Dr. Veiſey, Dean of his Chappel, af- B 
ſembled all his Fudges and Council Spiritual } £1 
and Temporal, and divers of the Parliament || 
Men ; and after hearing of Divines, ec. the | 
Fudges declared, "That thoſe of the Convoce: || t| 
tion Houſe that were at the awarding of the | 2 
Citation againſt Dr. Standiſh,werein a Pramu- | ( 
nire. And Fineux Chief Fuſtice did declarein | 
the name of all the Fudges, That the Con- |} * 
vention of Clerks before "Temporal Judges had |} 
been maintained by many good and religious || | 
Kings of this Realm, and many good and holy 
Fathers of the Church had been obedient to it, 
and content with the Law of the Land in this 
point, &c. And Dr. Veiſey gave the reaſon, 
Becauſe the Canon in that point was never re- 
ceived or allowed in England. But the Clergy 
net being ſatisfied, the two Archbiſhops ( who 
affirmed that they were bound * by Oath to 
maintain the priviledges of the Church) moved 
the King, that to avoid the} Cenſures of the 
Church, he would refer the matter to the Pope : 
But Henry the Eighth ſtoutly anſwered, 'T hat 
he by the Decree and Sufferance of God was 


King 


Chap. 11- Counſellot. 


King of England, and the Kings of England 
in time paſt had no Superior but Godonly ; and 
therefore- know, that he would maintain the 
right of his Crown and his Temporal Juriſdicti- 


on, as well in this point as all other. And after 


Horſey (that all this while had been: protetied 
:nthe Archbiſhops Houſe at Lambeth ) the Bi- 


' ſhops having made his peace with the King, ap- 


peared privately in the Kings Bench, and plead: 


ed Not guilty to the Inquiſition ;, and Erneley 


the Kings Attorney confeſſed the Plea, whereby 
Horſey as diſcharged (the more pity) and the 
Biſhops promiſed to diſmiſs Standiſh ; and ſ6 
this point was ſerled againjF the Church , as 
twas very great reaſon. 1 ſhall make no Com- 
ment upon the Caſe , though there are many 
things in it worth obſervation , and thoſe that 
are not fatished with this ſhort account of this 
Caſe, may read it at large in Kelway's Reports; 
with all the Circumſtances,and the Reader will 
not think his time ill ſpent, but with me praiſe 
God, that the Ring and Nation are freed of 
the Popiſh Bondage and Clergy. 

2. The ſecond Priviledge mentioned by Lind: 
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ood, is, Quod werberans Clericim incidit in © 


Canonem. 

This Priviledge 1s confifmed to the Clergy 
by the Statute of CircumſpetFe Agatis, that the 
Spiritual Court ſhould have Juriſdiction, de wis- 
lenta manuum injeftiche in Clericum ; but the 
end of ſuch Suit in the Spiritual Court is only , 
pro ſalute animz2, by Excommunication or Pe- 
nance. And if a Clerk ſhould fie in the Spi- 
ritual Court in point of damage, he runs him- 
ſelf in danger of a Premunire ; for the Ec- 
eleſtaftical Judge may proceed only ex officio ro 

| K correct 


2 Int, 2945; 
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correct the ſin. But if the Clerk will in 
Caſe recover damages, he muſt bring his A& 
on at Common Law. And note,that ſuch Sy 
in the Spiritual Court can only be ſued by a 
in Holy Orders. 
3. The third Priviledge Lindwood mention 
is, Quod non vocantur ad onera ſecularia. 

This Priviledge the Common Law allow 
bur it muſt be intended of ſueh Charges aswer 
at Common Law, but not of new Charges ly 
Statute Law; in which the Clergy are not ex 
empted, as hath been ſaid before in the begir 
ning of this Chapter. 

And yet note, that the Clergy, till the lat 
Rebellion, granted all their Subſidies in ther 
Convocations , but in the late Acts of Parl 
ment are taxed promiſcuoully. 

4- The fourth priviledge Lindwood ments 
ons, is, Quod poſſunt facere Collegium bi hu 
Laicis non licet. 


darn Dyer257- Tr is true, that before the Reformation the 

"1 21” Clergy have erected Colledges, Abbies, Pris 
9 4.6. 16.0. 7 gg Is 

Co.4. 107.b.. TS, and other Spiritual and Religious Corpo 

rations by the Licenſe of the Pope or the Br 

ſhop; but generally confirmed by the Kings: 


Conc. Agatha But without Licenſe of the Biſhop of the Div- 


Can.18. Ccels, it was forbid to erect any ſuch by ſeveral 
NE as Canons; and by ſuch Licenſe, I take it, a Lay 
Gi, 3 perfon as well as a Clergy-man , might havee 


9H.5.16.b.*, rected a Colledge, &c. But here in England the 

Dyer 81. p.64. Clergy never had greater Priviledge than the 

& 267.Þ-12. Laity in this matter , for no ſuch Corporation 

C0.4-197-2- could ever be erected here but by the Royal 
Authority. 

5. The fifth Priviledge reckoned by Lind 

Wood, 18, Quod prſſunt vendicare rem conceſſam 

Eccleſia 


Pl 
er 
iy 


*" 8; 8s 


© - Sw © > 
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Eccleſia ante deliberationem. | 
" This Priviledge is of no uſe herein England, 


I'J1 


becauſe the Spiritual Corirry have not power to 2 Inft., 92. 


determine the right or property of Land or 
Goods. | 

6. The fixth Priviledge is, Quod eodems Pri- 
vilegio gaudent perſona s familia. 

This Priviledge holds no further here in Enmg- 
land, than.in ſuch particulars as are mentioned 
in the former part of this Chapter. 

7. The ſeventh Priviledge by Lindwood 
mentioned, is, Quod facientes Statuta centra 
Clericos ſunt ipſo fatto Excommunicati. 

He that would attempt to put this priviledge 
in Execution, would endanger to run himſelf in 
a great Pramunire ; and many Statutes have 
been made againſt the Clergy in the height of 
Popery, as the Reader may hnd in many parts 
of this Book. 

8. Theeighth Priviledge is, Qusd ſol; Cleri- 
& poſſunt beneficium Eccleſiaſticum obtinere. 

This is allowed without diſpute. 

The ninth is, Quod per literas impetrat as 
contra Laicum, cum clauſula generali non poteſt 
Clericum convenirt. 

I muſt leave this to the Civilians to deter- 
mine; for I muſt ingenuouſly acknowledge, I 
do not underſtand the meaning of this nor the 
next ; which is, 

Io. Quod in Civili nomina ſportularum non 

tenentur dare niſi quatuor ſiliquas. 

Hec tamen de jure Canonum 101 

debentur, ſays the Author ; and then 

roceeds, 

I 1. Quod de Acquiſitis licet ſent in poteſt ate 
Patris poſſunt teſt art. 
K 2 'T his 
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This and the next Priviledpes are in the Spi 
ritual Law and Courts, and not oppoſed by the 
Common Law. * 

12. Quod fine conſenſu Patris agere poſſunt 
pro rebus [uis recuperandis. | 

I 3. The thirteenth-I muſt leave as I find it 
and it is, Quod non Pignorari. 

14. The laſt is, Quod fe [ciente Domino ſer 
vus efficiatur Clericus Iiberatur a4 Domini pv 
zeſtate. | 

I donot find any ſuch Priviledge allowed in 
England, but it may be reaſonable enough ; 
theſe four laſt are only known to the Civilians, 
to whom I leave them. 

And ſo much for the Priviledge of the Clergy 
by the Canon and Civil Laws : But I conceive 
they receive more benefit by thoſe the Com- 
mon Law allows to them. 


CHAP. 


Chap. 12. Counſeloz, 


CHAP. XII. 
The n_ Ghapter ſhews how the 


Law flands concerning Churches , 
Chappels,andChurch-yards,in whom 
the Freehold &, and how to be re- 
paired, and concerning Seats, Buri- 
als, Tombs, Coats of Arms, and 0- 
ther Enfigns of Honour in memory 
of the dead, and of Church Orna- 
ments,and at whoſe Charge to be pro» 
vided, and what remedy again} 
thoſe that ſhall commit any Treſpaſs 
inthe Church , Church yard, or in 
breaking up Tombs,taking, carrying 
away , or imbetteling any of the 
Goods or Ornaments of the Church, 
cc. 


He word Church is taken from the Saxon 

word Cipc, or Cipic , which name is {till 
retained in the North parts of England, and in 
Scotland, by changing the C into K , as was 
uſual with the Engliſh Saxons ; in Latin Eccle- 
ſia, or Baſilica, from the Greeks; and i: hath 
in the Holy Scriptures ſeveral acccptations ; for 
ſometimes it is taken for on2 Family of the 


faithful People of God. as 1 Cor. 16. I 9. <7 
Rom. 16. 4, 5. Sometimes for che Chiiitun 
People of one Country or Proviace , Rozy. 6. 
23. Sometimes a Council or Synod is takei: for 
the Church, Mat.18.17. and fometime:, pre 
arverſa fidelium per totum terrarum orb 19 

> 3 


"3 


Church unde 
dicitur, 


The (cvergl ac- 
Fat! 


c 


» M;. 


pP — . - > == Woe = _ 


Chmrch, quid. And that is the Church of which I am now to 


"» 
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 faſorum multitudine : And ſometimes for the 
The material Material Church, as 1 Cor. 11.18. and 14.34, 


diſcourſe, That is a Building made of Stone , 
Brick, Timber, and other Materials, for the 
meeting of Chriſtians to hear the Word of Gad 
Diſtindio 1. read, and preached, and to joyn in Prayer, and 
Nemo Eccleli- ,zher Religious Duties ; built by the Licence 
- that Biſhop im whoſe Dioceſs the ſame is eretled, 
and by him conſecrated to that Service, an Of- 
fice peculiarly belonging to the Office and Dy. 
nity of the Biſhop. 
The manner of "The ancient manner of F ounding Churches, 
Jung 7 was, after the Founders had made their appli. 
&: cations to the Biſhop of the Dioceſs, and had his 


Licence, the Biſhop, or his Commiſſioners, ſet 
Cauſa 16. q. 1. 


pool ; made where the Church was to be built, and then the 
Calcedon 1. Founders might proceed in the Building of the 
EAN. 4. Church, and when the Church was finiſhed , 
ew Major Ec- the Biſhop was to conſecrate it, but nor till it 
hay kent was endowed, and before the Sacraments were 
ſus habear, Cat to be adminiſtred in it. 

pella vero vel 


minoris Eccleſi#, 30. c. 17. q. 4. de conſecratione diſtin, 1. nemo Eccles 


ham. See S:r Tho. Ridley's View of the Crwvil and Eccleſiaſtical Laws,191. 
more of thus matter. 


3 Inſt.2017. But by the Common Law and Cuſtom of 
Wie oy 0:9 England, any good Chriſtian may build a 
ny Church without the Licence of the Biſhop , 
waich was confirmed by the Pope at the re- 
queſt of King Fobn, with this qualification, fo 
that it were with the Biſhops conſent, and not 
prejudicial to any ancient Churches: But how- 
ever the Law takes no notice of rhem as Chur- 
ches, nor have they any priviledze, till they be 
confecrated by the Biſhop. And 


3Int.:02. 
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up a Croſs, and ſet forth the * Church-yard, 


l 


| all publick and common Chappels, within, or 
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And in ſome caſts, though a Church have Where Church 


all be re. con- 


been conſecrated, it muſt be re-conſecrated, as Coined,. Oh 

in caſe any Homicide, Adultry, or Fornication\; :. Pars is 
ſhall be committed in it, or the Church burn- gjging. 1. £c- 
ed; but the rebuilding of the-Walls,if the Altar clefiis ſemel. 
(that is the Communion Table) were not re- Ibid. Si motum. 
moved , requires no new Conſfecration , nor 

Churches conſecrated by Hereticks, I fide San- Ibid. 

#2 Trinitatis informa Eccleſiz , are not again 

to be conſecrated. 

The Church conſiſts of three principal parts, P/vi/on. 
that is, the Belfiey, or Steeple, rhe Body of the 
Church with the iſles, and publick Chappels, 
and the Chancel. 

The freehold of the whole Church , and 1» whom 2he 
Church-yard, arein the Parſon or Rector, and Freevls #. 
therefore the Parſon may have an Action of | gap 4 
Treſpaſs againſt any Body that ſhall do any ©, a> $69; 
treſpaſlable a&t in the Church, or Church-yard, s 14:5.9. 2 8.7. 
as in breaking Seats annexed to the Church, in 12. 38 H.6.1 5. 
breaking the Windows, cutting the "Trees , or "5 H-7-8- 
taking away the Leads, or any of the Materi- : - co 
als of the Church, or for breaking Windows, 26 "4 > 
the party may be indicted,and fined, and bound 15 H..s. 


co his good behaviour. Noy 104. 
The Body of the Church, the Belfrey, and ge — then 
WHYCHECS, 


pub] Inſt.5 53. 
adjoyning: to the Church, are by the Laws and Coke 45 


Cuſtom of England, to be re-cdified, maintain- $tah. tir.ac- 
ed, and repaired, at the charge of the Pariſhio- compr. 
ners and Landholders within the Pariſh , and 

herein the Common Law and Cultom of Eng- 

land is kinder to the Clergy , then in other 
Countries, where the whole charge lyes upon 

the Rector. 


K 4 Anci- 
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How Churches 
were anciently 


's ired, 


C.16.9.2. 

Quia vero & 
lacuit ut nul- 

b Conc. Bra- 

£4.Cap,2. 

Cathedraicum 

how it eane 


aur. 


M70 1s to raiſe 
mony for the re- 
pair of the 


Churc h, 


The marner to 
make a icy fer 


the Church, 


Co.5.67.b-.” 


= 
Ta 4 a 4 ”" # 
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Anciently the Biſhops had a third part of the 
Tythes and Offerings, in ſome places a moiety, 
and in ſome places a fourth part, and in confi. 
deration thereof were bound to the repair of the 
whole Church ; but upon a Releaſe of this In. 
tereſt to the ReCtors, they were acquitted of 
the Repairs of the Churches, and had only two 
ſhillings for the Honour of the Biſhops Chair, 
in licu thereof, called Cathedraicum , which 
duty , as I take it , was never paid in Enp- 
aud ; and the reaſon might be , becauſe the 
Biſhops here were never charged with 
the repair of the Churches, and had there. 
fore no ſhare in the Oftcrings, tames inde ques 
Ye. | 

The Churchwardens are to raiſe the mony 
for the repair of the Church, and are to make 
the Repairs, and for the raiſing monies to that 
purpole, they are to make their Levies in this 
manner, 

The Sunday before the Churchwardens de- 
{1gn to make a levy, they are to give publick 
notice in the Pariſh Church, immediately after 
Common Prayer, of the time and place defign- 
cd for making the intended Levy, and then at 
the time and place appointed , the Church- 
wardens , and the Pariſhioners , there mety 
are to con{ider what Sum of Mony will be 
necelſary to be raiſed for ſach Repairs, as 
thali - be then ncedful ; and after they , or 
te Mayor part of the Pariihioners, there met , 
have agrced what Sum is fit to be raiſed , then 
they, or the Major part there preſent are to 
proceed, and make an equal levy upon all the 
Pariſhioners and Land-ho!ders within the Pas 
11.4 30d 1t any of the Pariſhioners reſule to pay 

| their 


t 
] 
| 
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eir Rates, being demanded by the Church- Stat. Circum- 
_ os n.. to be ſued for, and to be re- mm _ 
covered in the Eccleſiaſtical Court, and not Regiſt.or. 44h 
elſwhere. Briton.l.1. C.4.. bs 

But in caſe the Bounds of the Pariſh come in Proh:birion lies 
diſpute in th& Eccleſiaſtical Court, that is , if 4c the ; 
the party aſſeſſed aver that rhe Land for which Pariſh Y go 
he is ad lies in another Pariſh, and not in ,,,,..,, 
the Pariſh where it is aſſeſſed , if the party be Rolls 2.291. 
contentious he may have a Prohibition , and 1.1. 5. 4, 
try it at Common Law, 

And if the Pariſhioners, whea they come What 1» be done 
rogether at ſuch meeting , refuſe or negle& to 2 $5. 
joyn in making ſuch Afeſiment., or refuſe ro, hogs 
meet, I conceive the Churchwardens , having Cap.Archidia- 
Juſt cauſe for ſuch Aſſeſſment , may proceed a- com verbo Sub- 
lone: For if the Churchwardens ſhall neglect pena. 
to make the Repairs when duly admoniſhed by 
thoſe that have the power to viſit, within a cer» 
tain time the Ordinary or other Viſitors ſhall 
limit, they may proceed againſt the Church- 
wardens by Eccleliaſtical Cenfures to compel 
them to do it; And the Law never compels any 
body to do a thing they have not means to ef- 
tet. And it ſhould ſeem in this caſe, that rhe 
Pariſhioners are likewiſe puniſhable by the Ec- 

« -- Wn Judge for their negle&t in this 

But ſome are of opinion that the Church- Hetley 61. 
wardens cannot proceed alone, but muſt com- 

pel the Pariſhioners to do it by Eccleſiaſtical 
Cenſures ; Ideo quere. 

And it ſhould ſeem that by cuſtom Lands in Rolls)2 308, 
a forreign Pariſh may be charged to the repair V-20- 

Q the Church, 


And 


A 
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How to berelie. And if any perſon find himſelf aggrieved at 
we 24:1] un- the inequality of any ſuch Aﬀeſiment , his Ap 


equal Aſe- peal is to the Eccleſiaſtical Judge, who 'is to fee 


Rolls 2. *. | 
8x 's 2 right done. 


5. 67.2; Every one that hqlds any Lands within the 
Landlords nt Pariſh, is in Judgment of Law a Pariſhioner, 
raxable fo chargeable to this Tax ; but the Landlord, in 
Pheir Rents. reſpeC&t of the Rent he receives , is not charge. | 
able to the repair of the Church; nor in that a 
reſpe&t can be faid a Pariſhioner. 
And theſe Levies are not chargeable upon the ( 
Theſe Taxes are T and, but upon the perſon in reſpe&t of the 


as fs #r8 Land, for the more u__y and indifferency, 
oh, But there has been ſome queſtion niade,where 


Who is charge- one that holds Lands in one Pariſh, and reſides 
ably to the Or- in another, may be charged to the Ornaments 
maments, of the Pariſh Church where he dothnot refide: 
And ſome Opimons have been, that Forreign- 

Rolls 291 k1,2. ers were. only chargeable to the Shell of the 
2 Brownl. 10. Church, but not to Bells, Seats, or Ornaments, 
But I conceive the Law to be clear other- 

Landlords wiſe; and that the Forreipner that holds Lands 


rhargeable. in the Pariſh, is as much0bliged to pay towards 
the Bells, Seats, and Ornaments, as to the re- 
pair of the Church ; otherwiſe there would be 
great confuſton in making ſeyeral Levies , the 
Land-bolders 


one for the repair of the Church, the other for 
are, and the ; 
maſon, the Ornaments, which I have never obſerved 
to be practiſed within my knowledge. 

Secondly, It is pothible that all, or the great- 
eſt part of the Land in a Pariſh may be held by 
Forreigners, and it were unreaſonable in ſuch 
caſe to lay the whole charge upon the Inhabi- 

. tants, which may be but a poor Shepheard. 

Thirdly, The reaſon alledged againſt this 
charge upon the Forreigners, 1s chiefly ne 

the 
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the Forreigner has no benefit by the Bells, Seats, 
and Ornamente. | | 
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| Which receives an anſwer in Feofferies Caſe, C9.5:67b. 


for there it is reſolved, that Land-holders, thar 
livein a Forreign Pariſh , are in Judgment of 
Law Inhabitants,and Pariſhioners,as well in the 
Pariſh where they hold Lands, as where they 
reſide ; and may come to the Pariſh meetings , 
and have Votes there as well as others. 


For Authorities in the Caſe it is clear by the Cap. licet paro- 
Canon, "That all Land-holders #n ip/zs degentes, chiani. 


wel alibi, ad quzvis onera Parochianos ip/os ip- 
(am Eccleſiam & Ornamenta ejuſdem concer- 
nentia, & ew in his de jure vel conſuetudine 
incumbentia, conſideratis poſſeſſiovem & redi- 
tuum hujuſmodi quantitatibus, cum cateris pa- 
rochianis Eccleſiarum predictarum,quoties opis 
fuerit, contribuere teneantur. 

And I have ſeen a Report under the hand of 
Mr. Latch, that it was reſolved in Wllymot's 
caſe, H. 6. fac. B. R. and in CheFter'scaſe, 10 
Fac, That a Forreigner that held Lands in a- 
nother Pariſh wherein he did not reſide, was as 
much chargeable to the ancient Ornaments of 
the Church, as Bells, Seats, &c. as - thoſe t 1ar 
lived in the Pariſh ; but that ſuch Land-holders 
could not be charged to new Bells, Organs , 
&C. 

And Mr. Bulſtrode reports a caſe about the 
ſame time, That the Chief Juſtice Fleming,aud 


Mr. Juſtice Williams were of the ſame Opinion, 


and gave this reaſon, Thatthe Forreigner mighr 


come to Church if he pleaſed. And having 


ſaid thus much to this matter, I muſt leave ir a 
Cuzre amongit theſe diverſities of Opinions. 


Ir 


Authorities, 


1 Bulſt,20, 


Quzre, 


+ be omitted in a the Church, ſome of the Pariſhioners or Land 


. Thoſe of a Chap- Thirdly, It hath been reſolyed that the Inha- 


at. ed l hy 
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Rolls 2.291.k. Tt hathbeen reſolved that the major part d 
; REN Pariſhioners may make a Levy for new Bel 


h ' or Organs. 
5 ſome ſhould But if in the making a Levy for the repair 


Levy. holders are omitted, if the Churchwardens ſhall 
yon reg ſue upon ſuch a Levy, a Prohibition lies in the 
Tv pony caſe, tamen quare. 
ane OI Though ly all the Pariſhioners and 
Land-holders within a Pariſh ought to be taxed 
towards the repair of the Church , as has been 
ſaid; yet that Rule admits ſome Exceptions. 
mio may be ,, For firſt, The Rectory or Vicarage whichis 
freed from theſe derived out of it arenot chargeable to therepair 
Levies. of the Body of the Church, Steeple , publick 
Cap.licet par0- Chappels or Ornaments , being at the whole |. 
Th he 4 Charge of repairing the Chancel. 
Mp, Secondly, The Founder of the Church may 
The Fecrmder, preſcribe, that in reſpect of the Foundation, he 
H.3.Car.1.B.R. and his Tenants have beenfreed from the charge 
per Henden. of repairing the Church. 


=x$s bitants of a Chappelry may preſcribe that in 
QO . + &*o . . - 
Re © age conſ1deration that they have time out of mind 


Li&%2 Paid Three ſhillings four pence, to therepair of 
the Mother Church, or at their own charge re- 
paircd a certain-part ofthe Mother Churchgthey 
have been freed from all other charges about 
the repzir thereof. 


Noy 41. But a Preſcription by the Inhabitants of a 
coutra Rolls 2. Chappelry, that becauſe they have time out of 
2504.1, mind repaired fome part of the Fence of the 


Rolls 2,311.2 


_ ' Church-yard, they have been freed from the | 
Marh.g1, Tepair of the Mother Church, has been difal- | 
Hob.s 7. lowed. 


And 
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And yet there hath been ſome Reſolutions , Rolls 2.290. 
H. 7 and 8 


that the Inhabitants of a Chappelry may pre- 5 i 
ſtribe, that in conſideration they have repaired = IVE. 5 
their own Chappel time out of mind at their ;yg,on7 ſo ir 
own charge; that they have been freed from was reſolved 
the charge of repairing the Mother Church ; Þ 42 El, A R. 
but there being Opinions to the contrary,l muſt or f 
leave it as a boare * But the better Opinion Pan. 7 
ſeems againft tuch Preſcription. Church of Fa- 
If a Petit Chapman take a ſtanding weekly ringdon # 
in the Market to fell his Wares, he ſhall not Berkſhire. 
for this be charged to the repair of the Church. TS 
A Preſcription that the Arable Lands with- yy, , 763 
in a Pariſh had time out of mind been only yerſus Hutton. 


charged to the repair of the Church , has been H. 4 Car.r. 


 difallowed, for the Houſes are as well charge- Herley 133. 


able as the Land. 
If two Churches be united , the repairs of Hob.67. 
the ſeveral Churches ſhall be made as they were Churches uni. 
before the union. | a hy, ” 
Ando much concerning the repair of Pariſh '**& 
Churches and publick Chappels annext to them; 
and as for the repair of other Chappels, I ſhall 
defer till I come to ſpeak of Chappels. 
I did purpoſely omit in the former Edition of 
this Book to ſpeak of the repair of Chancels , 
leſt I ſhould have raifed a queſtign I could nor 
determine ; but the point has lately come in 
queſtion judicially, and I ſhall tell the Reader 
now what I have learned on this ſubje&t. 
Regularly the repair of the Chancel,both by 
the Canon Law and Cuſtom of England , is to 
be made by the ReCtor or Parſon of the Pariſh, 
which he is compellable to do by Ecclefiaſtical 
Cenſure, Suſpenſion and Sequeſtration. Bur 
tle great queſtion in this caſe is, where there 
1 


142. 


P.29 Car.:. ro. 
372, C.B, 


Seats in Chur- 
#105. 


By whom to be 
repaired. 


In what 5,07) 
ner to be buils. 
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1s an Impropriator, how to compel him to dai, 
the ReCtories and 'T'ythes in thar caſe being he, 
come Lay-fee ; but this point coming lately ijn 
queſtion in the Common Pleas between Walwiy 
and Awbry,it was agreed to both by the Coun. 
ſel that argued on both ſides , and the whole 
Court; Firſt, That the Impropriators are char. 
geable with the repair of the Chancels. Second. 
ly, That they may in the Eccleſiaſtical Court 
be compelled by Eccleſiaſtical Cenſures to re- 
pair them: But the great queſtion was, Whether 
the Biſhop might ſequeſter the T'ythes , they 
being now become Lay-fee, which point b 

reaſon of ſoge miſcarriage in the Pleadings, did 
not receive a determination; many Preſidents 


were ſhewed in point, that impropriate T'ythe 


had been ſequeſtred by the Eccleſiaſtical Judge 
in this caſe, both before and ſince the War, 
and the better Opinion ſeemed to be for the 

<queſtration, it being agreed that the Eccleſi- 
aſtica]l Court has Juriſdiction of the cauſe, and 
that being one of the ordinary Proceſs's of that 
Court. 

The next thing to be ſpoken of is the Seats 
in Churches, built for the eaſe of the Parifhi- 
oners to {it, kneel, and ſtand in, for the hearing 
the Word of God read and preached, and joyn- 
ing in Prayers; and other Religious Duties, 
with the other Pariſhioners. | 

Theſe are to be built and repaired as the 
Church is to be, at the general charge of the 
Parithioners, unleſs any particular perſon be 
caargeable to do the fame by Preſcription. 

The Seats ought to be regular, and of a mo- 
derate height, that the behaviour of the Pa- 
riſhioners may the better be obſerved ; and if 


any 


Part], 


tl 


Chap.12. CounſeUo?. 43 
any body of their own heads ſhall preſume to 

build any Seat in the Church, without the Li- Who may build 
cence of the Ordinary, or conſent of the Mini- Sea#c. 

ſter and Churchwardens, or in any inconvent- 

ent place, or too high, it may be pulled down 

by order from the Hep, or his Arch-Deacon, 

or by the * Churchwardens, by the conſent of * Dantries Caſe, 
the Parſon, for the Freehold of the Church, T-z Jac.C.B, 
and all things annexr to it, are in the Parſon , A 0 
and therefore if any one preſume to cut or ,, = 47 
pull down any Seat annexed to the Church , Sears cur, or © 
he may have an Action of Treſpaſs againſt the pulld down, 
Miſdoer (though he formerly ſer it up ) if he 7% ſhal have 
do it without his conſent ,or order from the Or- * he Materials. 
dinary ; but if the Seat be ſet looſe , he that 
built ir may remove 1t at his pleaſure, as I con- 
ceive. 

But though the Freehold of the Church be #hat the Pay. 
in the Parſon, yet he cannot pull down any of /or may do in 
the Seats anciently erected, or of late erected, *** Church. 
but by Licence from the Biſhop, or by the con- 
ſent of the Churchwardens. 

If any Seats annext to the Church be pull'd Noy 108. 
down, the property of the Materials is in the 
Parſon, and hemay make uſe of them if they 
were placed in the Church by any one of his 
own head, without legal Authority ; but for the 
Seats erected by the Pariſhioners by good Au- 
thority, I take ir, the property of the Materials 
upon removal is in the Pariſhioners. 

The Churchwardens, with the Approbation #7 may aijpoſe 
of the Parſon, may by Cuſtom diſpoſe of the of the Seats. 
common Seats,built at the charge of the Pariſh, 
and place the Pariſhioners therein, according to 
their degrees and qualities ; but no ſuch re Iu 


$H.7.1:. 


Rolls 2. 238, 


3 Poph.1 40, 


can exclude the Biſhop from a temporary diſpo- Hob.sy. 
| ton 


FO 
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Gratrax & alii ſition of ſuch Seats,but the Biſhop cannot gran 
verſus Beardel- Sears to a man and his Heirs, becauſe they Ay 


ley. H.zo& 31 
Car.2.B.R. 
Rolls 2, 288, 


B. 5. 


Holt.verſ.Ellys. 
Noy 133» 


Cro.Jac.56 7. 
Co.12. 106, 


; In{t.202, 
Noy 129, 


Puxton verſus 
Bareman, T. 4 
Car.z. BR; 
Royt,46 2, 


be attendant to the Houles, 

But the Biſhop has no power to diſpoſe of the 
Seats in any private Chappel nexttothe Church 
that is not maintained and repairedat the Pariſh 
charge, 

The Seats in the Chancelare properly in the 
diſpoſe of the ReCtor or Parſon ; but it (ſhould 
ſeem that a Pariſhioner may preſcribe for a Seat 
there. 

And norte, that all that has been faid before 
of Seats, muſt be intended of ſuch Seats as no 
particular Pariſhioner has a right toby preſcrip- 
tion; for waereſoever any Pariſhioner 1s owner 
of an ancient Mefſuage, to which any Seat has 
been uſed by preſcription time out of mind , 
there the Ordinary, Parſon or Churchwardens 
have nothing to do in the diſpoſing of ſuch 
Seat. 

About preſcriptions for Seats in Churches, 
the Law has been controverted ; for ſometimes 
it has been held, that the Owner of an ancient 
Mefſuage might preſcribe to have a Seat in the 
Iſle of a Church, which himſelf repaired ; after 
it went further tor a Seat in the Body of the 
Church, which was repaired by him that pre- 
ſcribed to haveit. *' 

But the Law is now ſetledin this Caſe, that a 
man that is Owner of an Ancient Mefluage , 
may preſcribe for a Seat inany part of the Pariſh 
Church, within which Pariſh ſuch Mefluage 
ſtands, although he have not uſed to repair it: 
And this was reſolved inan Action of the Caſe 
brought by Buxton, againſt one Bateman, for 
diſturbing himin a Quire, in the Body of- ot 

PEE greave 
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greave Church in Derbyſhire , which Buxton 
claimed by preſcription to his Houſe, by all rhe 
Judges of the Kings Bench, and after athrmed 
in 2 Writ of Ercor in the Exchequer Chamber, 
ſo that this point is now ſerled by all the Judges 
of England. 
And as a man may preſcribe for a whole Seat Preſcriprion for 
in a Church,lfle, or Quire ; ſo he may preſcribe 2 Ng. 
bor the firſt, ſecond, or other {itting,.or place in | 25g verſus 
a Seat; and in all theſe Caſes of preſcriptions , xy 7%. 
the Ordinary has nothing to do; but the mar- 
ter is ſolely determinable at Common Law. 
And as a man may preſcribe to have a Quire, C6.Entries 8b, 
Ifle, or Scat in a Church, ſo he may preſcribe to 


. an Ancient Mefſuage to have the ſole Burial of 
. his Dead, in ſuch Iſle, Quire, or place in the 


Church. 
Anciently none were admitted to be buried M0 ay be bus 


in the Church but Prieſts, and thoſe that w ere 7'** 4 the 
of clear life and converſation. . ve 8 ” hy 
. . * ) 12115 (#) . 
* 'There was likewiſe anciently a payment ” 
. / 590.n 9.45l.n, 
due for thoſe that were buricd,called Symboluz 29.5 ,5:: 
anime, or pecunia Sepulchraiis ; and this was * Ibid. 51 77. 
paid though the Body was buried in another £97 for 
Pariſh Burials, 

But by the Canon Law, Inter dium eff OM- Nothing to be 
mibus Chriſt iants terram mortuis vendere & dc- paid for burials. 
bitam ſepulturam denegare. But this muſt be Conc.Triburi. 
tended in the Church-yard ; for by another ©2*s- 
Canon in the ſame Council, it is expreſly de- IV, 

Ws: to, Can.1 7, 
creed, Quod nullus Laicis in Eccleſia ſepeliatur 
miſt in Cemiterio. 
And by the fame Council It 15 decreed, 'That 14re one jbat 
ubi decimas perſolvebat vious, ſepeliatur mer» be buried, 


Funs. Caa.t1s. 
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No Church- Anciently there were no Church-yardsinC; 
yards in Cities. ties, nor burying vf the dead, fo that the Arch 
Spelmans Con- biſhop of Canterbury could not be buried inhj 


7-90: own Cathedral, till Cuthbert Archbiſhop 
Canterbury obtained Licence from the King, 
that the Archbiſhops might be buried in the 
Cathedral at Canterbary. 

PIPES The Church-yards are of common right ta 


Co.6.67. be fenced by the Pariſhioners. 
Who may be By the Cuſtom of England , every perſon 
buried in the (except ſuch as are afterwards excepted) may 


Churc $A at this day be buried in the Church-yard of the 
13.4.2.qux bo” ; 
a wes ts the Pariſh where he dies, without paying any thing 


peliendum, For breaking the Soil. 


IWro in the And by the Cuſtom of England , every Px 
Church. riſhioner (except as hereafter is excepted) may | 


be buried in any common part of the Church 
or Chancel, paying the accuſtomed Fee to the 
Parſon for breaking the Soil, which for moſt 
part is three ſhillings and four perice in the 
Spelmans Con- Church, and f1x ſhillings and eight pence ia the 
cil.564.leges Chancel ; and this is only for the breaking of 
Canuti, cap.29. the floor, and that's the reaſon that in ſome 
places the Churchwardens have the Fee for 
breaking up the Church, though of common 
right it belongs to the Parſon ; and in this the 
cuſtom muſt be obſerved. 
ho may ſet up Sir Edward Coke is of opinion , That any 
Torrbs,  perlon may ere&t a Tomb or Monument for 


3 laſt.202.%, rhe dead 1a the Church,Chancel, publick Chap- 


pels, or Church-yards, in a convenient place, 
(bur | conceive it mult be intended by Licence, 


of the Biſhop, or conſent of the Parſon and 

What remedy if Churchwardens:) And that if any body break 
broken, it, the party that ſet it there may have an ACti- 
on 2ganlt thofe that break or pull it up, or 6 

ace 


m4 QuD © 25: > 


CD 


0 WO Wo... 0  ——_ 


UW > —=S 


—_— — 


Chap.1z. Counſelloz. 147 
face it : And after the death of thoſe that ſer jt, More 878. 
the Heir ſhall have the AEtion. ' * apprzonaes ; 
Some perſons are denied Chriſtian burial , j,,;,; 2 _ 
and therefore ſuch perſons are excepted in what Chxrch , or 
is ſaid before, and may not be buried in the Church-yarg. 
Church or Church-yard, withouc ſpecial Licence * 3-4-2-placuit 
from the Biſhop. ogg 
That is, ſuch perſons as Murder themſelves, via "Os 
dye Excommunicated,thoſe that dye in any mor- 
tal Sin, Sacrilegious perſons and Ufſurers ; but 
of Uſurers the Canon holds not in England. 
For Grave-ſtones, Winding-ſheets,' Coats of Gr2%e-/ones, 


Arms, Penons, or other Enſigns of Honour , &c. More8 7 8. 


hanged up, laid or placed in memory of the os tb ” 
dead, the property remains in the Executors, 3 114.1 10, 
and they may haveActions againſt ſuch as break, & 2092. 
deface, or carry them away, or an Appeal of 

Felony. 

The property of the Bells, Books, and other rr;9ſe rhe p47; 
Ornaments of the Church, is in the Pariſhion- exc. zre. 
ers, and in the cuſtody of the Churchwardens, 2 H-7-27. b., 
who may maintain an Action of "Treſpaſs a- 45g ms 
gainſt ſuch as ſhall wrongfully take them away, , . 13. 
and the Succeſſors may fue this Aﬀtion for the 179 1154 b1wy 
taking away in the time of their Predeccffors , :» 4:4im for 
and the damages recovered ſhall be to the uſe 772 theme. 
of the Pariſhioners, but they may declare * ad * Cro. El. 1 79. 
dampnum ipſorumor dampnum parochianorum, * © 4 6: b. 
and cither way good, and the releaſe of one 
Churchwarden f ſhall not bar his Companion ; + Cro. Jac. 2 ;, 
or they may have an Appeal of Robbery , tor 
ſtealing the Goods of the Church. 

By the Laws of Englandin the time of Po- Property change 
pery, it a Stranger had taken my Goods, and ed ly OFerings. 
offered them to an Image in a conf.crated 34 #-5-10. 
Church, this had made as good a change of © 2913+ 
L% : the 


p_ 
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the property of my Goods, as though I hadfoll} ye 

them in a Market overt ; but if I found thfh 4 

Goods after in the Wrong-doers poſleſfion , 1| of 

might take them again. E 

Coeds may be A man at this day 'may give or dedicat | P 
grven to the Goods to Gods Service in ſuch a Church', and 

Co 4 \,, deliver them into the cuſtody of the Church | 

Cro.Car.343. Wardens, and thereby the property is immed. | #1 

ately changed, and the Churchwardens may 

have an Action for the taking them away. Q 

Reverence t0 "There has always been great reverence g- | 

2-e Chuerc> and yer to Churchesand Church-yards , and other | : 

Crurchyard. places conſecrated to Gods Service ; and anc | * 

ently Churches and Church-yards were Sanchu- 

aries for Traitors, Murderers, Robbers, Thieves, 

and other Malefa&tors ; and many Laws were 

made for the regulation of them, and refſtrain- 

ing that priviledge,till at laſt SanCtuaries, with 

| great reaſon, were totally taken away ; for they 

| Numb. 5.v.11, Were not uſed like the Cities of Refuge under 

| the Law, for thoſe that unawares killed others, 

| but for all People, be the Crime never fo hor- 
| Where Sanfu- T1d. | 

| aries were ta- TInthe 26 H. 8. Sanctuaries were taken away 

meh {z, in High Treaſon,in the 27th of H.8. they were 

cap-19. taken away in wiltul Murder, Rape, Burglary, 

Se.z7 H.8.c.12. Robbery in the High-way,orin any Houſe, or in 

i * Fruſtra im- any * Church or Chappel, and in wilful bura- 

| plorat Ecclelta ing any Houſe or Barn with Corn. 

res pray Bur by a Statute made in the 2. 1 yearof King 

deliquir, c.1 7. 7 ames, they were finally taken away, and abo 

9.4. Ad Epiſco- liſhed, they having too+long continued for the 

POS. proteCtion of the greateſt MalefaCtors , a thing 


St.21 lac.c.:s$ 
SanfFunrics fe- 
"ay takin 0s 


* unkht for hallowed places. 


Bur that Churches and Church-yards ſhould 


Ws, not be prophanely uſed, is evident from the ex- 
ample 


- 


”" has 
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ample of our Saviour , who caſt out thoſe that Mark 1 :.v.15* 
bought and fold in the Temple, and'overthrew 
the Tables of the Mony-changers, and the Seats 
of them that ſold Doves ; telling them , A1y 
Houſe ſhall be called of all Nations the Houſe of 
Prayer, but you have made it a Den of Thieves. 
And in the Council of Ments it is forbid, Ur ax 5 wot t0 be 
: , ept in Church- 
in Eccleſiis aut in domibus Eccleſiarum vel * a- ,* 0 
triis placita ſecularia minime fuant. yards, Can 40. 
And by a Canon made in the f{xth General * Charch-yaras. 
Synod at Conſtant. buying and ſelling is forbid- F275 and Mar- 
den in Churches and Church-yards, wherewith par thy b9 By Fu 
a Canon of our own, made in the time of King (,,. "bl I 
Tames agrees. Qin 76. 
And by a Statute made in the 1 3th year of Can.2g. 
E. 1. it is enacted, T hat Fairs or Markets ſhould Stat. Winton. 
not be kept in Churches or Church-yards, for the 
honour of the Church. 
There is a Canon to this effe&t, Quod nullys Conc.Cabilo- 


ſecularium, nec m Eccleſia, nec infra atrium ip- nenlis,Can.1 7, 


ot; So 
ſeus Eccleſie,qualecunq;ſcandalum,gaut ſimultates No fighting, >c. 


excitare preſumat, nec arma trahere, aut quem- ee as" ro 
cunque ad vulnerandum,aut interficiendum appe- 
tere, quod [7 fecerit a communione privetur. 

And to the ſame effect there was a Stature 5 Ed.6.cap. 4. 
made in the fifth year of FE. 6. That if any 
Parſon, &c. ſhould by words openly quarrel , 
chide, or brawl , in any Church or Church- 
yard, that then it ſhould be lawful for the Or- 
dinary of the place, the matter of Fact being 
proved by two Witneſſes, to ſuſpend a Lay- 

rſon, ab ingreſſu Eccleſie, and a Clerk from 
to exerciſe ot his Office as long as he ſhall 
think fat, according to the quality of the Ot- 
fence. 

And that it any perſon ſhall ſmite or lay vio- 

L 3 lent 
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lent hands upon any other in the Church 
Church-yard, then ipſo fatto, every ſuch perſon 
ſhall be deemed excommunicate. 

No ſtriking or And if any perſon, &c. maliciouſly ſtrike + 

drawing Wea- nother in any Church or Church-yard,withany 

rt : * Weapon, or ſhall draw any Weapon in 

Church-yard, Church or Church-yard, to the intent to ſtrike 
any other therewith, the party thereof convid- 
ed by Verdict, or two lawful Witnefles, before 
the Juſtices of Afſize, Oyer and Terminer, or 
Juſtices of the Peace in their Sefſfions,ſhall have 
one of his Ears cut off ; and if he have no ears, 
then to be marked in the Cheek with a hot | 
ron, with the Letter F. & zpſo fatto exconr 
municate. 

IC: FaQo. It may be a queſtion what the meaning of 

Dzer 2 75.p.43. theſe words, ipſo fe ao Excommunicate in this 
ACt ſhall be underſtood , whether ir ſhall be 


Lindwooe, cap. without Sentence declaratory, or no , which is 
Qura incontl- de 4 Quere in Dyer, but by the Canonilts, 


My EEE there mult be a Sentence declaratory. 

De fon aNuulr And the Law fo abhors violence and force to 

demeſne, No be ufed in Churches and Church-yards , that it 

Plea in a will not admit a man to ſtrike again in his own 

Pra git d-tence in a Church or Church-yard, and there- 
fore thc Plea of de ſon aſſault demeſne, is not 
allowed for a good Plea in that Caſe. 

Arrct iu Chur- And to make an Arreſt in a Church or 

rom Church-yard , immediately after Divine Ser- 

=—_ tar * when ir may be done elſewherezis Indicta- 

Ware threwsh ble and Finablc. 

C:rches,&c, And yetit hath been held, that there may be 

18 E.4.82" away through 2 Church or Church-yard. 

1 E.C.CAP- 4, By theStarute of 1 F. 6. the benefit of the 

an Brake Clergy i taken away from ſuch as ſteal any 

lids,  (Go0ds out of any Church or Chapps!l. F o 

* rne 
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the puniſhment of ſuch as diſturb the Miniſter 
in the Church, whilſt he is reading Divine 
Service, or arreſting the Miniſter whilſt he is 
attending Divine Serviceyſee inthe 11th Chap- 
ter before, and Stat. 50 E. 2. cap. 5. and 1 R. 
2- Cap. 15. | 
And fo much for the Privildges of Churches 


and Church-yards. 
The laſt thing I have to ſpeak relating to 0fes of 7h, 


Churches, is the Officers belonging to the ſame, "paging 
which in time of Popery were many, as O/#1a- Rena 1.94. 
rit, Leftores, Exorciſt e, Acolythi, Pſalmiſt , 


Canteres, &c. He that minds to know the ſeve- De Clericis 1ib. 


ral Duties of all theſe Officers, or Orders, may 1.cap.13. 
ſausfie himſelf in Bellarmines Diſputations , or 


in Gratian, with the manner of their Ordina- Piſtin3. > 3.cap. 


Quorundam 


tions. 
»qa. Clericorum & 
Amongſt theſe the Churchwardens and Pariſh ,;z . - nerles- 


Clerk or Sexton, who perform ſeveral of theſe tus. 
Offices,are not reckoned, and thoſe are now the Oltiarius 9may 
only Officers of the Church of England, and ob taken for 8 
of whom I am now to ſpeak. _—_—_ afro 
The Office of the Churchwardens is to take ;...... 
: Crurchwardens 
care of the repair of the Church, and has the gfe. 


-ordering of the Bells and Seats, and is to pro- Doct.& Stud, 


vide all Books and Ornaments belonging to the 18. 
Church, and in his cuſtody, and in their charge 

are all the Goods of the Church, and they are 

to provide Bread and Wine for the Communi- ® H. 5: 4. 
on, and to ſee there be a decent Communion 
Table, with a Table-cloth and Carpet , and 
Flagon, Plate, and Bowl of Silver, Gold , or 
Pewter, for the Service of the Church , when 

the Communion is Adminiſtred ; they are to 
make Levies, and raiſe Mony for the doing of 

all this in ſuch manner as is before dirc&ted ; 
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and at the end of their Office they are to gj 
8 E.4.6. an accompt of their Receipts, and disburſementy 
to the Pariſhioners, and what remains in their 
hands upon ſuch accompt, with all the Good 
of the Church in their cuſtodies , they are to 
deliver over to their Succefſors. There are ma. 
ny things more belong to their Office, but fo 
well known, I need not mention them. 
By whem to be _ Theſe Officers by aCanon made in the time 
choſen, of King Fames, are to be choſen by the Mini- 
Can.33. ſter and Pariſhioners; bur it they cannot agree 
of the perſons, thenthe Parſon, Vicar, or Cu- 
rate, is to chuſe one, and the Pariſhioners the 
other ; but where the cuſtom has been to chuſe 
26 8.3.6. them all by the Pariſhioners , without the Mi- 
Rolls 2.287.f niſter, the cuſtom muſt be obſerved, notwiths 


50. ſtanding the Canon, 

Sidemen their There were other Officers called Side-men, 

oP but they are almoſt laid aſide ; their Office 
2n.90. 


is to aſſiſt the Churchwardens in doing their 
Duties, and they were to take carc that no bo- 
dy ſhould loiter or talk in the Churchyard or 
Church-porch, and to ſee that the Pariſhioners 
, . _. trequented the Church, &c. | 

bs Ciirts0/- TheClerkor Sexton is to be choſen by the 
CanJac.91, Parſon or Vicar, orin their abſence by the Mi- 
| nilter, who the Sunday after fuch EleCtion, is 
by him that makes the Ele&tipnto be declared, 

who is Elected. | 
The party ſo elefted ought art leaſt to 
be twenty years of Age , of honeſt Life and 
 Converfation, and one that can write, read,and 
{ing: His Othceis to afſiſt the Miniſter at Pray- 
. ers, and to attend him, and to keep the Church 


How to be 
eleFed. 


and Scats clean , and has the keeping of the 
Keys of the Church to that purpoſe, and is to: 


110 
mls 


| Chap.12. 
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ring to Prayer, and to do many other things, Cv. Car.589. 

which b cuſtom belong to his Office to do. Fells 2-286.£, 
But if ſuch Pariſh Clerk have time out of Parts is Ca 


' mind been choſen by the Pariſhioners, he muſt ; 15. 


be fo ſtill, notwithſtanding the Canon. 
And ſo much for Churches, I ſhall next pro- 
ceed to the Chappels. 

' Chappels in Latin Cappelle, about which de- Chappe! unde 
nomination I find great diverſity of Opinions a- dicitur. 
mongf{t the Learned ; ſome concetving it takes pa, _ 
its name 4 capiendo Laicos ; others are of opini- Ms 7 
on they took that name 4 Capra, becauſe anci- 
ently they were covered with Goat-skins : c- 
thers think they take their name 4 cappa Santt; 

Martini, becauſe anciently the Kings of France, 
when they went to the Wars carried that Cap 
along with them , which was kept under a 
Tent, and thence called Capella: others have 
thought it is taken for a Cheſt or Repoſitory , 
wherein the Relicks of Saints were preſerved. 
Amonglit this variety of Opinions I ſhall beg Ella, the end 
the Readers pardon to put in my own amongſt of 2 word ſignj- 
the reſt, being not well fatished with any of 1s little, and 
theſe : - A- Chappel is a Church in a ſmaller cha- ERP: DS 
racer, and therefore I imagine ir might be cal- 
led Capella from the littleneſfs of its content or 5”  Chappel « 
capacity to receive perſons, it differing nothing 9 **le receipe 
from a Church but in the dimenſion or content, \, of age of the 
7nd that the Church is the Elder Siſter. a 

Of. Chappels there are three forts; Free Diviſon of 
"Rp Chappels of Eaſe, and private Chap- Chappels. 

$. 
What thofe Chappels were that were called Minſhey,Cowel 
Free Chappels , I find likewiſe ſome difference 7 *7ce Chap. 
of Opinions ; for ſome haye been of Opinion, ?** | 
that they were Chappels founded in Pariſh 

2 Churches, 
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Churches, and endowed by the Founder , and 
made free to all People to come, and therefore 
called free Chappels : others were of Opinion, 
That they were Chappels built by the Kings of 
this Realm, or by their Licenſe, and exempted 
from the Viſitation of the Ordinary : others 
take them for Donatives, and therefore called 
free Chappels, becauſe they were freely given: 
Theſe free Chappels, whatſoever they were, 
were all given to the King in the hrſt year of 
E. 6. except ſome few that are excepted in the 
Acts of Parliament by which they were given ; 
or ſuch as are founded by the King , or his L- 
cence, fince the diffolution : for it is agreed on 
all hands, That the King may erect a free Chap- 
pel, and free it from the Juriſdiction of the Or- 
dinary, or may Licenſe a Subject fo to do. 
Chappel: of Chappels of Eaſe, ſome of them have Paro- 
Eaſe,Parochial, Chial rights to Chriſten and Bury,and are there- 
ana not Paro- fore called Parochial Chappels, by way of di- 
- wg eafer- ſtinQtion from others that have no ſuch privi- 
1 Inſt. 362: ledge ; and theſe differ in nothing from Church- 
es, but in the want of Re&ories and Indow- 
ments, the Mother being to be ſerved before 
the Daughter. 

Thoſe Chappels of Eaſe, which are not Pa- 
rochial, cannot Bury or Chriſten, butare only 
uſed for the eaſe of the Pariſhioners to hear the 
Word of God read and preacht, and to joyn in 
Prayer. 

Chavpels bow to Chappels have like Officers for the moſt part 
be r:paired &c. aS Churches have, diſtinguiſhed only in name , 
and theſe Chappels muſt be conſecrated by the 
Biſhop as Churches are ; and the repairs muſt 
be made by Afeſiments on the Inhabitants and 
Land-holgers within the Chappelry in the fame 


manner 


Stat.1 E,6.c.14. 


Chap. 1 2. Counſelloz, 155 


manner as for the repair of Churches, and are 
vicitable by the Ordinary, and the like Appeals 
to the Ordinary for unequal Aﬀeſſments ; but 
all this muſt be intended of ancient Chappels , 
and where this courſe hath been uſed : for if 
there be Land given for the repair of them, or 
any Land or Eſtate charged by preſcription to 
the repairs of them, then the cuſtom muſt be 
obſerved. 

But of new Chappels of Eaſe there may be 
ſome queſtion, whether the Ordinary can com- 
pel the Inhabitantsto repair the ſame. 

But when a number of People have for their 44 E.3. 18,19, 
eaſe joyned together, and erected a Chappel , 
and procured the Biſhop to conſecrate it (which 
was the original manner of erecting Churches) 
it ſhould ſeem in reaſon that the Biſhop ſheuld 
have the ſame power tocompel the repair, as he 
has to vilat it. 

But I conceive there is no doubt , but thoſe Co.5.53,6 4.2, 
of the Chappelry, or the major part of them , Co-8: 127. 
may agree to make an Aſefiment for the repair 
of ſuch Chappel, and agree that the ColleEtor 
for default of payment ſhould diſtrain for it ; 
and I conceive ſuch By-law far a publick good, 

_ by the greater number, ſhall bind the 
reſt. | 
The cure of Chappels of Eaſe in many pla- hs hn; the 
ces is to be performed by thoſe that havethe cure care of Chap- 
of Souls in the Pariſh ; and in ſome places they 2s. 
are indowed with Lands or 'T ythes,and in ſome gs wes 
laces by voluntary contributions. * And Land 7997 | 
P y vo Y na Land gifmes 4.1 in 
or T'ythes may be appendant to a Chappel. pranunirc 

Whoſoever by Law or Cuſtom is bound to Rome 4. 

provide Chaplains for any ſuch Chappel,may be Rolls 1, 110.2. 


compelled to-do it in the Eccleſiaſtical Courts , ©*:7;72> 
22 H.6.46.b. 


Or Raſt. Entr.2.b. 
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or an Action upon the Caſe lies againſt him y 


Common Law to recover Damages for not per. 
forming ; but this muſt not be intended of , 
publick Chappel. 
Offerings at The Offerings made at any Chappel are to 
Chappels. be rendred to the Mother Church;but this muſt 
Orhobon caP. not be intended where by cuſtom , time out of 
Gratls QuZ. mind, the Chaplain has had them, for there the 
Canon will not bind; nor does the Canon ex. 
tend to Chappels of late ereCtion, unleſs they 
be with a Salvo jure matris Eccleſiz tunc con- 
ceſ[e. 
How aChappe! If the Patron of a Chappel preſentative pre- 
moy become a ſent toit by the name of a Church, and the 
Church. Clerkby that preſentment be inſtituted and in- 
po £-3-42” ducted, it hath loſt the name of a Chappel,and 
2 Inſt.z64:: Fainedthe name of a Church ; Quere , what 
| other alteration is made thereby. 
Chappelsamext Publick Chappels annexed to Pariſh Church- 
#0 Churches, eg are (as hath bcen ſaid) to be repaired by the 
—_ 7e- Pariſhioners as the Church is ; but not if any 
2 Inft.489, Orher perfon be bound by cuſtom to repair 
Quare Imp. them 


will ze of a And note, That a Quare I mpedit will lye of 


Chappel. a Chappel. 
F = 1 ba Q In what Cafes the Inhabitants of a Chappel- 


ry ſhall be freed from the repair. of the Mother 
Church : See before in this Chapter. 

Private Chay> Private Chappels are ſuch as Noble-men, and 

pets. other religious and worthy Perſons have at 
their own private charge built in or near their 
own Houſes, for them and their Families to 
perform Religiaus durics in; theſe private Chap- 
pels, and their Ornaments, are maintained at 
thoſe Noble and Worthy Perſons charge to 
whom they belong ; and Chaplains provided 


for 


Part 


Chap.12. Counſeloz, 


for them by themſelves, with honourable Pen- 
ſions ; and theſe anciently were all conſecrated 
by the Biſhop of the Dioceſs, and ought till 
to be ſo, but I doubt many have been neglect- 
ed of late time. 


157 


The laſt thing I have to ſpeak of , relating Church-yards, 


to Churches, is the Church-yard, in Latin C#- &c. 


miterium, from the Greek, Quaſi dormitorium, 
quia mortui dicuntur dormire uſque ad reſurre- 
#ionem. It is the ground wherein the Church 


is erected ; the Freehold thereof is in the Par- 


ſon ; ſothat the Trees, Graſs, &c. growing in 


it are his ; but he may not cut down the 'Trees, DoQt. & Stud. - 


Chap. Quamvis 
lex nature, 
nſt (4 8 9s 


but in eſpecial Caſes, as hath been ſhewed elſe- 
where. The Fences are to be repaired at the 


charge of the Parifthioners, or in ſuch manner 21 


as by cuſtom has been uſed : And the Viſitors 
in their Viſttations are to inſpe&t the Repairs , 
and to compel the Reparations, if need require. 
It is conſecrated Grqund, and participates of all 
the Priviledges belonging to the Church , be. 
forementioned, and the Pariſhioners may here 
freely bury their Dead without contradiction , 
or paying any thing for breaking the Soil ; it is 
not to be put to any prophane uſe, to have 
Swine kept in it, or muck heaps laid in it, but 
kept decently, as a place dedicated to Gods 


Service. 


CHAP, 


2 Inſt.4$ 9; 


| 
| 
| 
' 


153 The Parſons Part], 


CHAP, XIIL 


The thirteenth Chapter treats of Pay. 
ſonages, Vicarages, Sine Cura's and 
Donatives, and of the Indowment; 
of Vicarages, and how a Parſonage 
and Vicarage may be re-united, and 
many other things relating to Pay. 
ſonages, Vicarages,and Sine Cura's, 


4 Berdinane as Parſonage or ReCtory is a certain portion 
drm quid, A of 7s. 4 T'ythes, and Offerings, eftab- 
liſhed by the Laws of this Kingdom, for the 
maintenance of the Miniſter that hath the cure 
of Souls within the Pariſh where he is ReQor, 
Spelmans or Patron, and properly comprehends, integrs 
Gloſs. vervo Eccleſia parochialas, cum omnibus ſuzs juribus , 
Rector 12.  9radiis, decimis,alii{que prguentuum [peciebus : 
alias wulgo diftum +2} xa And fomtimes 
it is taken pro Manſione, ſer domicilio Refo- 


71S. 

is H7.%X And though properly a Reftory or Parſon- 

21 1721-9 agedoth conkift of Glebe-land and Tythes with 
gar verſus 


Sorrel,M.; Car. he Offerings ; yet it may be a Rectory,though 
B.R. it have no Glebe but the Church and Church- 
yard; and in ſome places, as in London, and 
other great 'T'owns and Cities , there may nei- 
Ibid, ther be Glebe nor T'ythes , but Annual Pay- 
ments and Offerings in lieu thereof, and by 
the grant of a Rectory all the Glebe, 'Tythes 

and Offerings will pals. 
Cip.Quoniam A Vicarage is a Cantel or Portion of the Re- 
autem Vverbo F. ctory ſe: OUTC by the Patron 9 Parſon, and Or- 
4+ marcarum. inary, tor the maintenance of a perpetual Vi- 
: CArs 


Chap.13- Connſelloz. I59 
car, who as Vicegerent of the Parſon, hath 
the cure of the Souls within the Pariſh where 
heis Vicar ; but a Vicarage may conſiſt of 
Land or Tythes alone, or of Glebe, Tythe , 
and Offerings, - or in an Annual Penſion with- 
out Glebe or T'ythes ; and fuch Penſions have 
been limited by ſeveral Canons , firſt to five 
Marks, after it was extended to ſix Marks, and 
laſtly to eight. But generally Vicarages are 
indowed with Glebe and T'ythes. 

Of Indowments, ſome are beyond all time Indowments be- 
of memory, that is, ſo long ago , that it is fe 41d within 
not known in what time or age the ſame was 7") 
made, and in ſuch caſe it ſhall be preſumed» 
that the Vicar was indowed with ſuch {hare of 
the Rectory, T'ythes , and Offerings, as the 
Vicar and his Predeceflors have injoyed by all 
the time of the memory of any man. 

But if the Indowment it felt be extant, then 
the Vicar muſt be content with ſuch part of 
the Rectory as he is thereby indowed with. 

But if theſe Indowments be ancient they ſhall r1w tbe x: 
be expounded according to the uſage ſince. pounded. 

And therefore it a Vicar were anciently in 
the timeof FH. 3. or before indowed de decimis gi; 2. 315 5.7 
garbarum, ariſing in ſuch a Village , Hamlet 
or Place, and have by colour of this Indow- 
ment, 'as long as any body can remember, had 
the 'T'ythe-Hay as well as T'ythe-Corn of the 
ſame Villages, Hamlets and Places , it ſhall be 
preſumed thar in thoſe days Hay paſt by that 
name. 

So if a Vicar were anciently indowed De Rolls 2.335. 8. 
mmutis decimis, and have by colour of this In- Reynells verſus 
dowment, by all the time of memory, had the mo $9 
Tytheof ſome ſinall parcel of Wood;although EK 

'T 'ythe 
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Tythe of Wood in its own nature be accompt. 
ed a great T'ythe, yet the Vicar ſhall enjoy the 
T'ythe of this Wood by reaſon of the uſage, 
Hetley 70.135, If a Vicarage were anciently indowed, 4 
Alteragio, which properly ſignifies the Offer. 
ings at the Altar ; yet it the Vicar, by colour 
of this Indowment, by all the time of memory 
have injoyed the ſmall T'ythes,he ſhall have them 
ſtill, 
Rolls 2.234 If a Vicar be indowed of all the 'T'ythes % 
7. 335-4 riling in the Pariſh (except Corn,) and certain 
Gen 74: Fields or Grounds in the Pariſh, have time out 
of mind been ſown with Corn, till of late they 
have been planted with Hops, or ſown with 
Saffron, Woad, Rape, &c. the Vicar ſhall haye 
the T'ythe, and not the Parſon. 
Rolls 2.335. And if the Vicar be indowed of all the white 
2 & 3 Cro. E- T'ythes, or ſmall 'T'ythes ariling, renewing , 
liz. 578. &c. within the Pariſh, he ſhall not by this In- 
_— +57- dowment have the ſmall Tythes ariling upon 
7 25" the GlebeLands of the Reory , though þe 
Winch. 7 0. M 
ſhould afterwards be ſevered from the ReCto- 
ry. 
Ficar ſha mot And it hath been reſolved, that upon a ge- 
rd —_ of neral Indowment of a Vicarage,the Vicar ſhall 
prac 0160 not pay the 'T'ythes of his Glebe Land to the 
Cromptons P 
Caſe. Parſon. 
P.7 Car.1.B.R. If the Vicar be indowed of all the ſmall 
$1atrer upon in- 'T'ythes, and after Lands that have been ſown 
"9g with Corn, or mowed for Hay, time out of 
* * 3355" mind, whereof the Parſon hath had the Tythe, 
and theſe Lands are f{ince converted to Hop- 
yards, or ſown with Saffron, Woad, Rape,&c. 


the Vicar ſhall have the 'T'ythes , and not the 


Parſon ; for the Indowment goes to not to the 
Lands, but the 'T'ythes. 


It 


Chap.1z- Couwrſello; 


If a Vicar be indowed of all the T'ythes ari- Rolls 2.3 3 5-6+ 


fing upon a Manor, he ſhall by ſuch Indewment 
have not only the 'T'yrhes of the Demeſn , and 
Tenements, but alſo of the Frecholders Lands 
within the Manor. 

The Parſonage of Luffenham in Leiceſter- 
ſhire the 22 of E. 4, was appropriated to the 
Abby of Sully, upon condition that a Vicarage 
ſhould. be indowed: A Vicar from time to time 
ever {ince was preſented and paid Firſt-truirs , 
but no indowment now extant, it {hall now be 
intended that it was indowed. 

The Indowments of Vicarages have been al- 
ways favoured at Law, the Vicars for the moſt 
part having the cure of Souls. 


- T- 
Indowments of Vicarages were for the moſt V9? 74? oc- 
caſion 4 Tar ares 


were indowed. 


part made upon the appropriating of Churches 
to Religious Houſes, &c. and upon the appro- 
priation they did uſually aflign ſome ſmall Por- 
tion of the Refory to maintain a perpetual 
Vicar to ſerve the Cure, and took the reſt of 
the ReCtory to the uſe of Abbies , &c. Bur in 
proceſs of time the Abbots , 8c. grew better 
Husbands, and took the whole ReCtories to 
themſelves, without indowing of any Vicar , 
and ſerved the Cures by their own Monks and 
Fryers, by which means Hoſpitality was neg- 
lected, the Churches and ReCtory Houſes dila- 


pidated, the Miniſter ofren wanting, whereup- 


on the Statute of 15 R. 2. and 4 H.4. were 15 R.>c:p.6. 
made, for the making void ſuch Appropriations 4 H.4.cap.18. 


as were made without competent indowment of 


Vicarages, and likewiſe againſt the approprix- p:eton vaſis 
ting of-Vicarages ; but Vicarages indowed be- Ward. 
fore thoſe Statutes,might notwitaſtanding theſe M-17 Jac. B. R. 


Satutes have been appropriated. | 
But 
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Sine Cura's But though forthe moſt part Vicarages were 
how inroduced 5ndowed upon Appropriations ; yet ſometime 
the Parſons, Patrons, and Ordinaries did indow 
Vicarages without any appropriation of the 
Parſonage: And if the Vicar were cha 
upon ſuch indowment with the Cure, as for the 
molt part they were, then the Parſonage became 
a Sine Cura, of which more hereafter. 
!tow an 11:70. The Parſon or Appropriator is Patron of the 
priatien may be Vicarage of common right, yet neverthelefs a 
reſtored. Lay-man might have been Patron of a Vic 
17 E-3. 51-0.” rage as well asthe Parſon , and ſo might the 
P "75 4 No King 3 and the Advowſon of a Vicarage may 
1 9 E. 2. Quare be appendant to a Manor by Preſcription , and 
impedit 178. 1t ſhall be intended it was granted by the Parſon 
Roils 2. 336. before the time of memory. 


E. 5. It ſhould ſeem that at the Common Law be- 
1 4 E,2.Cap.16. 


Frcoho14 of th, fore the Statute of 14, E. 3.the Freehold of the 
Vicarage in Vicarage remained in the Parſon , and that the 


whom. Precipe was to be brought againſt the Parſon ; 
6 E. 


j. 3- 59-2 and before thatStatute the Vicar could not have 
TN Fs a ' had a Furis utrum, and he ſhall ſtill have aid 


of the Patron, Parſon, and Ordinary. 

And as the Vicarage was part, and taken out 
of rhe Parſonage ; ſo it may be again Ie- 
united, 
| Howa Ficoroge For if the Profits of the' Parſonage or Vi 


ra9+ * -08- carape fall into ſuch decay, that either of them 
11 H.G. 14.2, Dy It elf is not ſufficient ro maintain a Parſon 


49 E. 3. 28.b., and Vicar, they ought again to be re-united. 


Rolls 2.337.hza, And the Parſon and Ordinary, in the time of 


the Vacation of the Vicarage, may re-unitethe 

|  _  Viearage to the Trane 

Foere al j,-  Andit a Vicarage fo tall into decay, that the 
”, ” 1: N- © . . O 

/ os x g Kia ſame 1s not ſuthcient, competently ro maintam 

Rol!s2.33 7.2.4 Vicar, the Bilhop may judicially +” _ 

arfon 


Part. 


DJ Sz. oo yy aq 


—_— 
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Parſon to inlarge the Vicarage or Appropriator; 
but by Catzwby 2 E 4 24- p. ſuch Augmenta- 2 E. 4.2.4.b. per 
tion muſt be made by the Biſhop , Patron, and Cy. 
Ordmary. | 

It hath been reſolved, 'That where there is a How a /icarage 
Parſonage and Vicarage indowed, that the Bi- 29y be d/o. 
ſhop in the Vacation may diffolve the Vicar- 24% 
age : But if the Parſonage be impropriated, the ce Seng 
Biſhop cannot diflolve the Vicarage ; for upon $cac. ' 7 
a diflolution the Cure muſt revert , which it Falmer 219; 
cannot into Lay-hands ; for where there is a 
Parſonage and Vicarage , they both have the 
Cure ; the Parſon habitnaliter, the Vicar actu- 
gliter, per Noy. 

It an Impropriator or Appropriator,' Patron ow the Refs 
or Vicarage , by agreement between him and?) 7 Ficarage 
the Ordinary, preſents to the Parſonage,by this?) **75-#- 


. ps ted, 
they are re-united ; and it ſhould ſeem that a a Aſl'p. 37 


bare Preſentation, without any Agreement at 2 H5.33.%. 
all, diſappropriates the Parſonage, and re-unitcs 11 H. 6;18,b ©, 
the Vicarage. | 

If any Charge fall upon the Vicarage , it Charge falls on 
ought to be repaired by the Parſon. ET Fe 
And ſo much of Parſonages and Vicars**7 © 9.57* + 

31 H.6.1 4-1. 
ages. 

A Donative is a Spiritual Preferment in the 4 Donative, 
Church, be it: Church, Chappel or Vicarage, quid. | 
which 1s in the free Gift or Collation of the _ 765. 
Patron, without making any Preſentation i» obs © 
the Biſhop : Neither needeth ſuch Clergy-min — 
have any Admilfion, Inſtitution, or InduCtion, 
by any Mandate from the Biſhop , or others ; 
but may by the Patron, or by any other autho- ,,,.__ 
rized by the Patron', be put into poſſethon: Fl 
And ſuch Incumbent is free from the Viſitation 
vf the Biſhop; or any other than his Patron or 

M 2 his 


| 
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his Commiſſioners, and by conſequence freed 

from Procurations. 
* 3 Aſ.p.29, * And if the Biſhop ſhould take upon hin 
A Pariſh to vilit a Donative,and deprive the Incumbent, 
C:mchmaybe he runs himſelf into the danger of a Pram 
a Donative. Tire. 
Rolls 2. R. i, And note, That a Pariſh Church may be a 
1 Int.344.2': Donative, and have Cure of Souls : And -ſuch 
6 H.7.14.4'. Donatives cannot lapſe, unleſs by ſpecial A 
contra Keble. oreement at the Foundation ; but the Ordina- 
® Yelverton ry may compel the Patron to collate : * But the 
61.F-N-F. 35 Patron cannot collate a Lay-man, as ſome have 
| Int.344.2, Thought, but a Spiritual Perſon in Holy Or- 

ders ; but if the Patron once preſent to a Do- 


native, and the Clerk upon ſuch Preſentation be 


Crnfac.65, admitted, inſtituted, and inducted, it is there- 


How # Dona. Þy for ever after become Preſentative,and ſhall 


t1ve may be be nolonger eſteemed, or uled,-as a Donative: 
made Preſcnto- Burt if a Stranger that has no right,Preſents to a 
""_ | Donative, though his Clerk be/admitted, inſti 
om : = *- tuted, and inducted ; yetthat ſhall not alter the 
| Int.344.2.,, Nature of the Living, 

The King may A1If the King found a Church, and exempt it 
Eound a Dona- from the Vilitation of the Ordinary, it is a Do- 


{1ve, or 117? native, and the King ſhall viſit by his Chancel- 
a Subjett to do ho 


las So it is, if the Ring found a Church or 
Chappel, without any ſpecial words. 

And the King may give Licenceto a Subjedt 

Ibid. to ercct or found a Church or Chappel Dona- 


tive, and exempt it from the Ordinaries Vikhta- 


tion ; and the Patron may in ſuch caſe viſit by 
2 Iv. his own Commiſſioners. 
99 TO? And a Quare Impedit may be brought 
1 In!t.344.2.*. of a Donative, quo permittat ipſum pre- 


Yelverion 61, ſeniare ad Eccleſiam; but the Declaration 
F.N.1B. 3 3 «& io in 


= & 
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in ſuch caſe muſt be ſpecial. | 
And Donatives are within the Statute a- Donatives 
gainſt Symony, and where they have Cure of 71#% the Sta. 
Souls , they are likewiſe within the Statute a- ' wy As we 
gainſt Plvralities. Sine ag 
There is another ſort of Church Livings quid. 
that are commonly called Sine Cura's ; theſe 
are ſuch Parſonages as have Vicars indowed 
with Cure of Souls, as has been faid : But theſe Livings Incom- 
are not within the Statute of Pluralities ; nor £*#%/e 
are theſe Livings ſaid to be incompatible ; for _— 
thoſe Livings are only ſaid to be incompatible 
that have Cure of Souls; and therefore I con- 
ceive their needs no Diſpenfation , or Faculty , 
for the taking one of theſe Sine Cure's, though 
the party had another Living before with Cure 
of Souls : But hercin the party is beſt to be ad- 
viſed by ſome Learned Canoniſt ; but by the 
Statute there needs no Diſpenfation: 
And fo much for Parſonages , Vicarages , 
Donatives, and Sine Cura's: , And for other 
Church Preferments, I ſhall refer the Reader 
to Mr. Hughes Learned Treatiſe of the Parſons 
Law, they being aboye my undertaking. 


166: 


Reſirn.1tzon, 
quid. 


To whom, 
Dyer 2.94. b. 


To or by a Pro- 


for. 
Noy 147. 


Gaytons Cſs, Notary in the abſence of the Biſhop ; and after 
P.34 EIL.C.B. It is preſented and accepted, it is as good as 


Ref, nation 


may be to the be 


King. 

Dyer 294.p. 
Relway 49. 
Plo.498.4'." 


Waras of Re- 


ſignations 
Dyer 294.P. 
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CHAP. XIV. 


The fourteenth Chapter fhews what 
Reſaznatious and Permutations are, 
and in what manner they may be 
made, and other matters relating to 
them; and of Tnion and Conſolida+ 
[Z0NS» 

Reſignation is where a Pafſon, Vicar, or 

other beneficed Clergy-man, voluntarily 

gives up, and- ſurrenders his Charge and Pre- 
ferment to thoſe from' whom he received the 
ſame, which may beabſolutely, or upon condi- 
tion. | 

A Reſignation muſt regularly be madeto the 
nexr 1ummediate Ordinary, and not to the Supe- 

rior. - | y 
A Refignation may be made by, or toa Pro- 

Ctor ; but a Church is not void by any ſuchRe- 

fignation in abſence, till the ſame be preſented, 

and accepted by the Ordinary : Or a Reſigna- 


tion may be madein the preſence of a publick 


though the Biſhop had been preſent. 
And though regularly Refignations ought to 
made to rhe Biſhop, from whom the Clerk, 
5c. upon his admithion , receives his Charge and 
Cure, yet a Reſignation ro the King, as Su» 
pream Ordinary, hath been held good. 
The uſual words of a Refignatioa are,renun- 
: - Hare, cederc, remittere, & reſignare. 


Dona: 


Part f 
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Donatives muſt be reſigned to the Patron , 70 9m 7 No- 
and not to the Ordinary ; for the Clerk in that $40 Y ro be 
Caſe received his Living immediately from the Crofacs 3 
Patron. Yelveron ” o. 

And if there be two Patrons of a Donative, 1 Ioſt.; 44.2. 
and the Incumbent reſign to one of them, 1t 15 
good for the whole. 

In the Caſe of one Gayten ,\P. 34. Eliz. in Cio. Jac. 63, 
the Common Pleas, ina Quare Impedit for the Ye!verton 60. 
Church of Little Creſſingham in Norfclk, a <7 ney Th 
Parſon reſigned his Benehce in the preſence of lick 4 AR 
a publick Notary, [ponte, pure, & ſrmpliciter , $cmille reſeluti- 
to the uſe of two upon condition, quod fi alt. 0. 
qui eorum non adniſſi fuer, & realem poſſeſſio- + 3 Fi%- ro, 
nem Eccleſiz predict adipiſci non waleant in- ***' ae 
fra ſex menſes, quod tunc , &c. And in this 
Caſe it was very much diſputed, whether a- 

Reſignation could be upon Condition; bur at 
laſt with adviſement with the Civilians it was 
refolved, That a Reſignation might be upon 
Condition. 
Permutations or Exchanges, are where two Pcrmr:tcons, 
Clergy men agree to exchange their Livings, 9. 
and after they made ſuch agrecinent,and pur it 
in writing,they make mutual Reſ1gnations upon Regilt.; 55.5. 
Condition in the form tallowing : 


In Dei nomine, Amen. Ego HdeW.Re&or  Reſinnitren 
Eccleſiz de N. Lincoln. Dioceſ. wolens ipſam 7 ©9247 3 
Eccleſiam meam cum Eccleſia de P. dict Dice. yn v 
cujus ReFor exiſtit Dominus de W.certis jultis, © 
O lepitimis de cauſis ſine dolo & fraude Cang- 
nice permutare, ipſam Fccleſiam mean ex cau- 
ſa permutationis huſuſmodi > non alio modo, in 
facras mans venerabilis in Chriſto Patris Do- 
mint 'T'. Dei gratia Lincoin. Epiſcopi reſigno , 

M 4. ſup- 


4. 
> 


The Proteſt oti- 
ON. 


168 


' _ - 192. b.. 


The Parſons 
ſupplicans bumiliter & devote, ut H. de hujuſ. 


modi cauſa permutationis ipſam reſignationem 
fic fattam & non aliter velitis admittere , & 
negotium permutations hujuſmodi quatenus ad 
vos attiner fideliter expedire. Et proteſtor ex- 
preſſe m his [criptis , quod fi ditta permutatin 
debitum non ſortiatur effetlum, quod hujuſms. 
di mea reſignatio praadicta pro nullo penitus ha. 
beatur. 


To which is added an Inſtrument contain- 
ing a Proteſtation, in the form following : 


In Dei nomine, Amen. Ego H. de W. nunc 
Rector Eccleſiz de P. Lincoln. Dioceſ. & pris 
Rector Eccleſiz de N. dicte Dioceſ. proteſtor, 
dico & allego in his ſ[criptis , quod ſi contmgat 
quod hujuſmodi Eccleſia mea deP. abſque dil 
& culpa meis in hac parte a me aliqualiter e- 
v:incatar, volo & intendo ad dictam Eccleſiam 
de N. ab{que aliqua difficultate Iibere & licite 
redire, & eam re-habere juxta Canonicas ſan- 
clines, & proteſter inſuper quod non intendo 
nee volo ab huju/modi proteſtatione ſeu effectu 
eju/dem recedere aliqualiter in futuro , ſed e 
d: proteſtationi & contentis in eadem, volo & 
miendo in futuris temporibus firmiter adherere, 
Juris beneficio in omnibus ſemper ſalve, &c. 


What the effect of this Proteſtation is, I 
mult leave to the Civilians to-determine , how- 
ever the intent of the thing agrees well enough 
with the reaſon of the Common Law 3; for at 
tre Common law if a man exchange Lands, 
and tae Land he receives in exchange be evict- 
ef, 2e may z2pair to his own Lands , and re- 
ECT Upca then. And 


Part, 


” 
4 
d 
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And it has been reſolved, 'That where two Permnutation 
Parſons of two ſeveral Churches by an Inſtru- 294, quia one 
ment in writing agreed to permute their Chur- icd before its 

auFion. 
ches by way of exchange , and ſeverally re-,. 6... p 
ſigned them into the hands of the Ordinary to exchange 10, 
that intent, and the ſeveral Patrons preſented Co-2. 7 .b'- 
according to the intent of the Exchange , and m6 Iele 
the one Parſon was admitted , inſtitured , and ——_ 
inducted ; and the other was admitted and in- 
ſtituted,but dyed before induCtion, that though 
the induCtion of the other was abſoJute,yet this 
was ſo directed by the precedent Agreement , 
which was by way of Exchange, which ought 
to be executed on both parts in the life of the 
parties ; and the induction could not be made 
upon Condition ; therefore for this reaſon it 
was all reſolved to be void. 

A Union or Conſolidation is where two' or 
more Churches are united and conſolidated into 
one, and may be for a certain time ; as for the 
life of the Incumbent ; and then it is but in the 
nature of a Plurality, or it may be perpetual. 

Unions are made by the Ordinary by the con- Cro.El.50e, 501 
ſent of the Patrons in the yacancy, with the lj- More 667. 
cence or confirmation of the King : But if the +» Seger Yo 

p olls 2. 778, 
Churches, or either of them, be full , the con- ,, &.;..5. a: 
ſent of the Incumbent is likewiſe neceflary. Cauſz 2. 36, q. 

By a Statute made in the 39h year of H. $8. Et Tempori 1. 
the Biſhop is inabled to unite Churches which $* Dyer 259+ 
are within a mile one of the other, withour the Wa one 

. . . k rme du union. 
Kings licence or confirmation, ſo as one of the g;.;, ;- y. s. 
"= on be not above {1x pounds in the Kings cap. 21. 

ook. 

By another Statute in the 17th year of King 17 Car.2.cap.3 
Charles the Second, the Ordinary is inabled in 
Cities and Corporations to unite Churches , 


with 
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with the conſent of the chief Magiſtrates, with, 
out the Kings licence or confrmation , fo th 
Churches united exceed not 100 /. per annum, 

The uniting of Churches ought to be cauſ4 
> utilitatis ſive neceſſitatis , as vicinity » paucity 

of Inhabitants, ſmallneſsof the Livings, &c. 
Cr. EL $211 Andit two or more Churches ſhall be united 

. , SOI, | . . . 

Rolls 2.773, upon a falſe ſuggeſtion, it ſhould ſeemthe union 
. is void, both by the Common and Canon Lay, 
At the Common Law it ſhould feem Chur. 
ches might be united of any value by the Or. 
dinary, with the conſent of the Patrons and the 
Co. Eliz. 501 , Kings licence or confirmation. But I fnd two 
per Gaudy & Judges affirm that the Ordinary might unite 
Fenner, poor Livings without the Kings licence or con- 
ſent, but not great ones : whence the Judges 
took this difference, I am to ſeek ; for in the 
ode ST, height of Popery I find the Kings licence or 
+ Ip 7+ 32D. confirmation always concurrent. Andſo much ] 
F.Grant,104, for Unionz and conſolidations. 


(Gloria Deo Ommpotentt, 
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[ 
h. 
he 
L 
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v, 
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THE 


Second Part: 


BEING THE 
L A W 
TYTHES ks TYTHING. 


SHEWING 


In what manner all manner of Tythes, 
Offerings , Mortuaries, and all other 
Church Duties are to be paid, and 1n 
what Courts and manner they may be 
recovered,and to what charges they are 
Subjcet. 


With many other things fit ſor all People , but 
eſpecially all Clergy-men, to know. 
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with the conſent of the chief Magiſtrates, with. 
out the Kings licence or confirmation , fo the 
Churches united exceed not 100 /. per annum. 

The uniting of Churches ought to be cauſs 
= wtilitatis ſive meceſſitatis , as vicinity , paucity 

of Inhabitants, ſmallneſsof the Livings, &#c. 
OT mn And if two or more Churches ſhall be united 
Rolls 2.773, upon a falſe ſuggeſtion, it ſhould ſeemthe union 
. is void, both by the Common and Canon Lay, 
At the Common Law it ſhould feem Chur. 
ches might be united of any value by the Or. 
dinary, with the conſent of the Patrons and the 
.- -o;, Kings licence or confirmation. But I find two 
Gu. 1% 10 Jadges alfren: thas the Ondinery: mighs aide 
Fenner, poor Livings without the Kings licence or con- 
ſent, but not great ones : whence the Judges 
took this difference, IT am to ſeek ; for in the 
aha HINGE height of Popery I find the Kings licence or 
ws = 7+ **"* confirmation always concurrent. Andſo much 

F.Grant.1o4. for Unioni and confolidatians. 


(Gloria Deo Ommpotentt, 


FINTIS. 


THE 


| Second Part: 


 , BEING THE 
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 TYTHES K TYTHIN G. 


SHEWING 


In what manner all manner of Tythes, 
Offerings , Mortuaries, and all other 
Church Duties are to be paid, and 1n 
what Courts and manner they may be 


recovered,and to what charges they arc 
Subjcet. 


With many other things fit ſor all People , but 
eſpecially all Clergy-men, to know. 


Written by ir STMON DEGGE Kr. 
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To his Worthy and Re- 
verend Son in Law, Mr. 


Anthony Trollop , Rector 
of Norbury in Derbyſhire. 


Dear Son, 
T i now above thirt 'y years, ſince 


the Tything T able publiſhed ma- 
ny years ago, came to my hand ; and 
upon pole) thereof, finding that the 
Common Laws and Canon Laws 
differed in many things, I thought 
it would be a Work, grateful to the 
 Clagy, and uſeful to others, to pub- 
liſh ſomething in order to the recon- 
ciling of them : To which end Thad 
gathered together ſome Materials ; 
but the War coming immediately on, 
and after that the Eccleſtaſtical 
Courts being laid aſide, and other 
Courſes found out for the recovery 0 
Tythes, I deſifted the further Proſes 
ſecution of that Deſign, until it was 
re- 


The Epiſtle Dedicatory, 


revived at your Requeſt, ſeconded 
{-712 viher Reverend Divines, when 
4pon looking up my old Notes ,. ani 
adding ſuch Judgments and Reſoly. 
tions, that I have ſince come to the 
' knowledge of, the whole is reduced 
to the form I here preſent it to you; 
you have moſt Right to it, and | 
heartily wiſh it may be of as great 7 
Service and Advantage to you , and 
all the Reverend Clergy, as is de- | - 
fired by him that is 


Your affectionate 
loving Father | 


S. D. 


TYTHES or TYTHING. 


A 
—— 


— — a _ —_——_—_ 


CHAP. I. 


The firft Chapter ſhews what Tythes 
are , the ſeveral ſorts and kinds 
thereof , and in what manner due, 


@ESYAving in the former part of this 
Diſcourſe ſhewed the Worthy 
and Reverend Clergy-men in 
SI) 5 what manner they may lawful- 
ISI ly and juſtifiably attain to ſuch 
- Preferments in the Church as 
they are capable of, and in what manner they 
may avoid all the perils and dangers that at- 
tend the Beneficed Clergy-men. Ir reſts now 
that I ſhew them what Profits they may juſtly 
challenge to belong to their Church Prefer- 


ments, and in what manner to þe paid , and 
| | how 


_— 
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” a 
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low to be recovered if need require. And firf 
ot 'T'ythes, which the Canoaiſts dehne to be, 

A tenth part or portion of Increaſe command. 
ed to be paid to the Sons of Levifor their Minj. 
ftry, wherein they ſerved in the Tabernacle. 

Or, as ſome others detine them, they are, 

Omnium bonorum licite queſitorum quota pars 
Deo Divina inſt itutione debita. 

But the Common Lawyers define them to 
W c 


b 
An Eccleſiaſtical Inheritance Collateral to the 
Eſtate of the Land, and of their own proper 
Nature due only to an Eccleſiaſtical Perſon by 
the Eccleſiaſtical Laws. 

And for that reaſon no unity of Poſſefion 
can extinct or ſuſpend them ; but they , n#- 
withſtanding ſuch unity, remaiti #2 eſſe, and 
may be demiſed or granted OY &- 
ny ſuch unity : But may more properly, in m 
worden be defined x be, ROY F 

A tenth part, or ſome other thing in lieu 
thereof, of all the increaſe yearly ariſing forth 
of the profits of the Lands and Stock, or raiſed 
by the mduſtry of the Pariſhioner , and properl 

ue to the Clergy that have the Cure of the 
Sculs in the Par:ſh where they ariſe. 

And by ſome Canoniſts T'ythes have been 
divided only into two kinds,that is, Predial and 
Perfonal : And in this manner of diviſion they 
comprehend all manner of T'\ythes that ariſe ei- 
ther immediately or mediately from the Land, 
under the name of Predial T'ythes: which they 


DoR.& Stud.l.2 again diſtinguiih into Predial , mediate and im- 
C.58.n.1548.b. 


Lindwood c. 

Queng m prop- 
ter Vvirbis dive 
Aendeſt decima, 


mediate z under which they comprehend the 
Tyrhes of Corn, Hay, Wood, Herbs , and all 
other things, that either come from the ground 

by 
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by Manurance, or of its own Nature ; and uri- 

der the name of T'ythes Predial mediate,is com- 

prehended the T'ythes of all manner of Cartel 

and other things that receive their nouriſhment 
from the ground. 

But T'ythes by the Common Lawyers (and 2 Inſt.645. 
which diviſion I ſhall obſerve in my Diſcourſe ) Retl 1. 535.4, 
are divided into Predial, Mixt and Perſonal : 

And according to this diviſion all Tythes that 
ariſe from the ground, as before is ſaid , imme- 
diately, are only accounted to be Predial : And Lindwood c. 
thoſe that ariſe from Cattel and other things , Auoniam prope 
that receive their nouriſhment immediately from rad ne OY? 
the ground, they call Mixt ; and thoſe that a- £; 
riſe \ I the Labour and Induſtry of man a- 
lone, Perſonal. Fees” 

T'ythes again both by the Common Law- 
'yers and Canoniſts are divided into great 
Tythes, in Latin 9zajores ſeu groſſe decime ;; 
and into ſmall T'ythes, in Latin 22mnores, or mi- 
nate decene. And in this diviſion Corn, Hay 
and Wood are all accounted grofs or great 
Tythes. Burt there has been ſome queſtion 
whether T'ythe Wood ſhould be accounted a 
great or minute 'T'ythe, and reſolved that if a 
Vicar be only indowed with the ſmall 'T'ythes, py. , 
and have by reaſon thereof always had 'T'ythe y.z. ag 
Wood, that in ſuch caſe it ſhall be accounted a 2 Bull. 7. 
ſmall 'T'ythe, otherwile it is to be accounted a- 
mongſt the great 'T'ythes. And Woods has Lit.Rep. 2 g4. 
been twice adjudged to be a ſmall T'ythe, as 
Littletoy Reports. 

But all manner of T'ythes of Gardens, Herbs, Cro.F1.457. 
Roots, Fruit, Saffron, Woad, whether fowed Hutton 7 7. 
n Fields or Gardens, Flax, Hemp, Hops,Rape, Cro-Cu-28. 
and all other Prediat , Perſonal , and Mixr Bol 943, 
N Tye" 
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Palmer 219.*, 'T'ythes are accounted inter minutas decima; 
ALS but in Udal's and Tindal's Caſe, Hutton 77. in 
ſome caſes Hops, Woad , &c. may be prey 

T'ythes in places where they are much ſowed, 

Lindwood c. And herein the Cuſtom of England is kind 
Ruoniam prop- the poor Vicars,making many thingsto bealloy. 
= þ wondlag "ed for minute 'T'ythes that are not fo in others, 
k I have been the longer in this diviſion 

T ythes between great 'T'ythes and ſmall T'ythe, 

becauſe many Vicarages are indowed with the 

at. GLA {mall T'ythes only ; and in ſome old Indoy. 
Koro] 578, ments you will find the word Alreragium,which 
Hetley 135. by Cuſtom nay as well comprehend the imal 
Winch. 70. 'T'ythes, as ſuch Profits as ariſe from the Altar, 
Ru Jure debit, Now perhaps it may be expected I ſhoull 
ſay ſomething to fatisfe the Reader by what 

Law Tythes became due under the Goſpel, 

But in that point I find fo great a difterence be. 

tween the Canonilts, School-men and Divinez 

that it would be a great preſumption in me to 

take upon me to determine the point , the mw 

ther becauſe I am informed by a reverend,learn- 

ed and grave Divine , that the learned Seldey 


Heylins Hiſt. of retraCted*his Opinion therein ; and what it ws 


Presbytery 3 91, f a ; 
Seld.f3:.0Ae may ſee in the places noted in the Mar 


FEY WÞT1 gent:Bur fo far as I have obſerved,they all agree 


And in the end 10 this, That T'ythes quoad [uſtentationem Cleri. 


of the Epiſtle to vel Miniftrorum Det are ure Divino; So that 
the Reader. the ole queſtion amongſt all theſe learned menis 
The Rueſtion. about the quantity,or 91 But be they due 
quantity,or qzoto pars. But be they due 

jure drvino, jure Eccleſiaftico,or jure Human, 

conceive the difference cannot be great,fince,as it 

muſt neceflarily be confefled , they have been 

given and conſecrated Deo &- Santte Eccleſia; 

and fo being dedicated to God and his Service 

(in my poor judgment) the taking them _ 

: rom 


—_ 
= 


ha as 
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from the proper uſe and end, cannor be leſs Sa- Do#&5tud..2, 
crilegious, than if they were without diſpute 2? ; 164.0'. 
Fure Divino, I fhall not therefore ſtuff this 2" 
eſenc Diſcourſe with the Arguments of any 
fide ; but ſhall leave the Learned to their own 
conceits , it ſerving my purpoſe that they be 
due by any Lagy, Divine, Human, or Ecclef1- 
aſtical. My next Examination ſhall be to whom 


they are due. 


——_ 
— 


CHAP. II. 


The ſecond Chapter ſhews to whom 
Tyihes are due, and by whom to be 
paid. 


— 


Aving ſhewed in the former Chapter 7 whom Tythes 
what Tythes are, and the ſeveral kinds *7* ##e #9 be 
thereof, I ſhall in the next place ſhew tv whom ears 
the ſame are due ro be paid. 
That there were Infeudations of T'ythes be- 
fore the Parochial Rights were ſcrled, is with- 
out diſpute both here in Ezgl2nd , and in other 
Chriſtian Kingdoms and Commonwealths: In Seldens Hiſt.de- 
which particular the curious may ſatishe them- © FOO 
ſelves in Mr. Selden's HiStory of Tythes, and o- ,, ,. F- xp 
ther Authors. And it is more clear,that before a1t.;. coucluſi- 
the time that the Parochial Rights of T'ythes 0. 
were ſetled, that the Owners of Lands might 
grant their 'T'ythes to any Eccleſiaſtical or Re- 
ligious Perſons (a multitude of Prehidents , 
whereof the Reader for his ſatisfaction may find 
In the Monaſticon Anglicanim of Mr.Dugdale:) 
b that by this mcans the whole T'ythes of ſome 
N 2 Pariſhes, 
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Pariſhes, and divers great Portions out of othyf} 79% 
Pariſhes, were granted to Abbots, Priors, &, 8 4 
And ſome to the Parſons and Rectors of othyf} /0 
Pariſhes ; which is the reaſon that at this dy ur 
there is ſeveral Portions of 'Tythes held fron} & 
the Pariſh Churches by Impropriators and th} 4 
ReQtors of other Pariſh Churches. 
When the Par» Whenthe Parochial Right of T'ytheswas fir} (Þ 
ow ny A ſetled, there hath been (as ſhould ſeem)a vulgy} ?), 
pa * ff 2% Error: For tis frequently faid in our Comma Fil 
10H. 7.8.2, Law Books, that before the General Council ff 4 
43E.3.5. CLateran, which was held 1179. thateveryone | ©? 
Dot&Studl.2. was at liberty to give his T'ythes to what Spit: | #4 
or 2, tual, Eccleſiaſtical or Religious Perſon he plex | © 
Dyer 84.8, ed; but that by that Council the Parochil | #þ 
Right of them was ſetled. Neither was thism | .. 
Error of the Common Lawyers only, for Mr. | | 
Lindwoed a Learned DoCtor of the Civil anl} \ 
Canon Laws, that lived in the time of H. 5. + t 
bout two hundred and fifty years ago, tell 
| us , that 
Lindwood c. lo- Bene potuerunt Laici decimas in feudum 1 * 
cat. & condu®t, Finere, & eas alteri Eccleſie dare ante Conc | 
verb-portion. lum Lateranenſe, non tamen poſt, &Cc. 

Burt there is no Canon in that Council to be 
found, whereby the Parochial Right of Tyrhe 
was fetled, nor was the Parochial Right of 

Seldens Hiſt. 'T'ythes ſerled till the year 1200. and then nat 
cecim.231.1 by any Canon,but by a decretal Epiſtle of Pope 
2 Inſt.641. 7 nocent the Third, a Brief of which Epiltt 
here follows, as I find it in Mr. Selder's Hiſt 
ry of Tythes, and in Sir Edward Cook's Inſti 


Innocent 3. Ep. 


TUTEs. 
Decret. l.2.p. 
95 9-05, Perwyentt ad audientiam noftram, quod mul- 
len. ti in Dioceſi tua Decimas ſuas integras wel dus 


Scldens H./?. of partes spſarum non illis Eccleſiis, mn quarum Pu 
OF" ah - a — 4 _— 
/ e » rochils 
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yockiis habitant, wel ubi pradia babent , &- a 
quibus Eccleſiaſtica percipiunt Sacramenta, per- qpay rh uo ells 
rj /olount ; ſed eas altis pro ſua diftribumnt wo- HOG 
luntate : Cum igitur inconveniens eſſe videatur*,,';,, 1, 
& & ratione diſſtmile, ut Eccleſia, que Spiritu- pariſh prieſt de 
the alia ſeminant, metere non debeant a It uts Paro- communi jure, 
chianis temporalia, & habere, Fratermtati tua Vids Decr _ 
(being directed to the Archbiſhop of Canterbu- _ yxy 
11) authoritate preſentium indulgemns,ut liceat ; , . Higce 
tibi ſuper hoc, non obſtante contradittione vel g ibid. c.29. 
appellatione cujuſlibet ſeu conſuetudine hatFens Cum contingat. 
 obſervata, quod canonicum fuerit ordinare, & 
facere quod ſtatueris per Cenſuram Eccleſiaſti- 
cam firmiter obſervari : Nulli ergo , &c. Con- 
firmationis,&c. Datum Lateran. 2 Nonas Julij. 
I muſt acknowledge I give the Reader this a 
little-imperfeCt for want of the Original: and it 
was Sir Edward Coke's caſe allo ; fort perceive 
he borrowed his from Mr. Selder. | 
But ſome have fancied ( and perhaps not 
without reaſon ; for this ſeems not to be a ge- 
neral,/Decree, but a particular InſtruCtion to the 
Archbiſhop of Canterbury) that the Parochial 
Rightof T'ythes was not generally ſerled of 
| longafter, that is, by a Canon made in the, . 
; | Council of Lyons, which was inthe year of our mt. of Tyrbes 
Lord 12.74 under Gregory the Tenthyin which \ ; 7. / ; 
Council, it is ſaid, there is a Canon for the ſet= 
ling the Parochial Right of Tythes , but nor 
found among the Canons of that Council. But 
whether that were the Original , or a Coafir- 
mation of ſome other Decree or Council, I dare 
not take upon me to judge : But certain it is , 
that about this Century the Parochial Right of 
Tythes was fetled in general. But though this 
decretal Epiſtle of Pope Innocent the Third be 


N 3 not 


o---.- ." 


182 


Page 358, 


Page 616. 
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not general, yet it was Obligatory as to th 
Province of Canterbury ; ſo that in that Prg 
vince the Parochial Right of 'T'ythes may tak 
its date from the time of. that decretal Epiſtle, 
which was, as above is faid, in the year r20q, 

Mr. Do&tor Godolphin in his Repertitoryn 
Canonicum {cems not latished, that it 1s a vul 
Error in our Books, that before the Council « 
Lateran, every one was at liberty to give hy 
T'ythes to what Spiritual or Religious Perſon 
he pleaſed, and to prove a ſettlement of a Px 
rochial Right of T'ythes by a Council of Late 
ran, he cites a Canon made by Innocent the 
Third in the ſecond Council of Lateran , held 
in. the year of our Lord 1 120. fixty years be 
fore the Council held under Alexander the 
Third 1179. or as ſome have it 1180. where 
he tays it was decreed that the Religious Perſons, 
videlicet, the Ciſtertians, Hoſpitalers, Templers, 
and thoſe of St. Fohn of Feruſalem, which by 
the Popes Paſchal and Adrian were exempted 
from payment of 'T'ythes, ſhould pay the fame 
to the Parochial Incumbent, whereby a Paro 
chial Right of 'T'ythes was ferled by a Lateran 
Council, as he concludes. 

But I wonder the Door ſhould miſtakehim- 
ſelf ſo much ; for fhrſt, there was no Lateran 
Council in the year 1 120. and he himſelf in his 
Catalogue of the Councils mentions none to be 
heid that year, butatihgns the ſecond Lateran 
Council to be he!d in the year 1 1 1.whereinthe 
Dr. is again miſtaken, for the ſecond Lateran 
Council that is not reckon'd amongſt the Ge- 
neral Councils, was held under Paſchal the Se- 
cond 1112. And the ſecond General Council 
held in the Lateran, was held under Innocent 


the 
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the Second, Anno 1 1 39.but of neither of theſe 
Councils are any At to be produced ; beſides 
Pope Innocent 3. entred not upon the Papacy 
till x 199. and fo could hold no Council 1 120. 

But I preſume the Doctor meant the Council 
of Lateran held under Innocent the Third 1215. 
where there is a Canon ſomething like that the 
Do&tor mentions ; for by that Council it is de- 
creed, That the Ci/ſtertians, and all other Or- 
ders priviledged from the payment of 'T'ythes 
(without enumerating any more of the Orders) 
ſhould pay 'T'ythes of ſuch Lands as they ſhould 
purchaſe after that Council, although they held 


them in their own proper hands ; Eccleſizs qui- Decret.Greg.|.z 


bus ratione pradiorum antea ſolvebantur , nift *©39P-34- 


cum ipſis Eccleſiis aliter duxerint componendum: 
But this can ſettle no Parochial Right , for it is 
only that the 'T'ythes ſhall be paid to the Chur- 
ches, quibus antea ſolvebantur. And that the 
Parochial Right of 'T'ythes was ſetled before that 


Council appears clearly by the very next Canon Can 5 5. 


of that Council : For there being complaints 
made in that Council that divers Clerks, as well 
Regular as Secular, upon Grants and Leaſes of 
their Lands, took Covenants of their Grantees 
and Tenants to pay their 'T'ythes to the Gran- 
torsin prejudice of the Pariſh Prieſts,it was there- 
fore decreed, quod quicquid fuerit occaſione hu- 
juſmodi pacti praceptum Eccleſia parochialired- 
datur; this word reddatur proves ſufficiently 
that the Parochial Right was ſetled before that 


time ; and Pope Innocent the "Third, in ſeveral Greg.Necrer.l.3 


of his Epiſtles, declares that they are due to the << cir. c. 30. 
Cum tua Dio- 


cel & ibid C19, 


Pariſh Prieſts de commun! jure. 


And that the Parochial Right of T'ythes was cam contingat. 


not fetled by any General Council,but by a Pa- 
N 4 pal 


184 


7 E.3.5.2. 


Nota, 


pal Conſtitution appears clearly by what $i 
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Robert Parning ſays, who lived within a 109 
years of this time, and was after Chief Juſtice 
of the Commen Pleas, who could not be i 
rant how the Parochial Right of 'T'ythes wa 
ſerled, and he fays that in ancient time before 
a new Conſtitution made by the Pope, the Px 
tron of a Church might grant 'T'ythes within 
his Pariſh to another Pariſh. 

But whether the Parochial Right of 'Tythes 
was fetled the one way or the other , it ſeems 
that all former Grants wer nullihed,or otherwife 
the Conſtitution had wrought ſmall effeC&t to 
the end it was deſigned, the greateſt part of the 
T'ythes being before that time granted to Mo 
naſteries, as may be obſerved in the Monaft;. 
con Anplicanum. 

But notwithſtanding this Conſtitution, many 
of the Abbots held our againſt the Pariſh 
Prieſts, who durſt not, or were not ableto con- 
teſt them,and after claimed the T'ythes by Pre 
ſcription, thar is to ſay, by forty years poſlefſ- 
on, which isa Preſcription allowed by the Ec- 
clefiaſtical Courts, and that's the reaſon that 
many Portions of 'T'ythes are at this day held 
by Impropriators that had been gained by the 


Abbots by ſuch Preſcriptions, and not by their. 


ancient Grants, and by this means they got 
their Prefcription de now decimando : For the 
Canon Law docs allow one Clergy-man to pre- 
ſcribe againſt another, but not a Lay-man by 
any means to the prejudice of the Church. But 
it a Clergy-man, Secular or Regular, continue 
to have the poſſciſion of a portion of 'T'ythes in 
another Pariſh quietly forty years,this ſhall make 
Lin a $20d title againſt the proper NO 
an 
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and the ſame Law holds de nn _—_— ; INT 2 
For if a Clergy-man Religious, Secular or Re- 26: 6. 
gay" > Land Guly years together Tythe ©"*5 noſtras. 

ee, heſhall hold Tythe free for ever ; but if AY 
a Lay-man hold Lands 'T'ythe free a thouſand prong "ings By 
years, it avails him nothing by that Law. ; 

Bur after the Parochial Right of 'T'ythes was 
ſetled, it is clear, that no Lay-man __ _ 
of 'Tythes in pernancy, but in particular Caſes, | 
till _ ns. by which the Monaſteries and —_— 
Religious Houſes weredifſolved, enabled them : ;,;.;.-: 45F. 
Bur in ſome ſpecial Cafes Lay-men were- capable c,.z.,,4. "Fu 
of Tythes in pernancy, as in the Caſe of Pigot Lay-men capa- 
and Heron cited in the Biſhop of Wincheſter's 9 of Tythes in 
Caſe : where the Caſe is pur, That the Lord of _ IS. - 
a Manor , and all thoſe whoſe Eſtate he had in ©? 
the Manor time out of mind , had paid to the 
Parſon of D. ( in which Pariſh the Manor lay ) 
for the time being, a certain Sum for the main- 
tenance of Divine Service in contentation of a[l 
T'ythes ariſing within the ſaid Manor, and that 
in conſideration thereof he, and all thoſe whoſe 
Eſtates he had in the ſaid Manor by the time a- 
foreſaid, had and enjoyed all the 'T'ythes ari- 
ling in the faid Manor : And in this Caſe it 
was adjudged, That the Lord of the Manor 
might have theſe 'T'ythes in pernancy, and ſue 
for the fame in the Spiritual Court ; but a man 
cannot claim 'T'ythes generally as part of, or be- 
longing to a Manor. | 
Butſince the ſeveral Statutes made for the dif- oY oak. 

ſolution of Monaſteries,thoſeT'ythes which were WEN s ap 
appropriated to the Religious Houſes fo diſſolved 5:1:a:e "if the 
are become Lay-fee, and any Lay-men by the 4:/o/ution of | 
Laws of this Realmare capable of them in per- Abveys. 
nancy, and may ſue forthe ſame in the Spiritual 
Courts. But 
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All the Tythes Put ſince the Parochial Right of Tythes was 
belonging 0 the ſetled prima facie, all Tythes not appropriaced 
ray Aa: belong to the ReCtor of the Pariſh Church 
Pertiens by Wherein they ariſe ; yet notwithſtanding tho 
Preſcriptien. Parſon of one Pariſh may preſcribe to have a 
14 H.4.17,- portion of T'ythes in the Pariſh of another; 
44 Aſl-p.25. and fo might Abbots, Priors, and other Religj. 
_ A f ous Perſons preſcribe to have portions of T'ythes 
Tythes,161. in Pariſhes, whereof they had not the Advoy. 
How Preſcripti- ſons, and by conſequence the Patentees from 
ons are ro be the Crown, and the Impropriators may claim 


pr _ the ſame by preſcriptions in the Abbots, Priors, 
poamgy mm” Oc. and the uſage fince the diflolution will 
2067 A” ſerve to prove the preſcription and uſage in the 


Selden 399. Abbots, &c. that they held the ſame ſo time 
out of mind. But no Lay-man at this day is 
capable of 'T'ythes in pernancy, but under the 
Statutes of Diflolution, unleſs by a grant by the 
Biſhop, Parſon and Patron made before the dif- 
abling Statutes. 

Extra-parochi- As for Extra-parochial T'ythes,there has been 

al Tythes. ſome differing Opinions. Sir Willzam Herle 


JE 3. was of Opinion, that they belonged to the Bi- 
ſhop of the Dioceſs, as general Parſon of his 
whole Dioceſs, grounding his Opinion, as it 
ſhould ſeem, upon the Canon Law : Bur there 

_ w_ was never any ſuch Canon received or approved 


in this Kingdom. 

21 Af. 75. But it hath b*en reſolved both in Parliament, 
2 Inſt.647.. and by ſeveral Judgments at Common Law , 
Rolls 1.657... that all Extra-parochial T'ythes belong to the 
N.7 h King, who is * a mixt Perſon, and capable of 
eld. Hiſt.de- T h | C # . 

Je wg 13 ythes at the Common Law in pernancy. 

* 10 H.7.18a, Now having ſhewed in general who are ca- 
Co. 5.part pable ef 'T'ythes in pernancy at this day, and to 
128, whom of common right they belong, I ſhall 


pro- 
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proceed to ſhew to whom they are due in ſome in particular 
particular Caſes. NE ns 

If a Parſon Leaſe his Glebe-Lands , and do &,,, x1, *2r26 
not alſo grant the T'ythes thereof, the Tenant 4gainf he 
ſhall pay he Parſon 'T'ythes : Nay though the Parſons own 
Parſon Leaſe his Lands cum omnibus proficuss Leaſe. 

& commoditatibus eidem ſpe antibus, rendring pes 39. 

hw > Portman verſus 
Rent, pro omnibus exathonibus & demandis 1444, M1, 41 & 
quibuſcunque ;, yet notwithſtanding the Tenant 32 El. B.R. 
thall pay the Parſon the T'ythes ariſing upon Co.11.1 3. br. 

theſe Lands. X49. 65. 

The like Law it is, if an Impropriator , Vi- eſt Rueere. 
car,&c. make ſuch Leaſe, &c. : 

And as the Parſon ſhall have T'ythe of his Againft his 
own Tenant, fo he ſhall have of his Feoffee : Feoffment. 
And if a Parſon have Lands in the fame Pariſh ©2112 
whereof he is Parſon , and demiſes his 'T'ythes, - Loo aol 
he ſhall pay T'ythes to his Farmer. TREE 

If a Parſon ſow his ground, and then ſell the Dyer 43.p.21. 
emblements (I mean the Corn growing upon Moyle verſus 
the ground) the buyer of the Corn ſhall pay E**<- 
the T'ythe of it to the Parſon that ſowed and Os 
ſold the Corn. extent 

So if a Parſon ſow his Glebe-Land, and then 
Leaſe the Land, the Tenant ſhall pay his Par- 
ſon Landlord 'Tythe of this Corn. 

There has been ſome Opinions , that if the <, ,, ag 1. 
Pariſhioner fow his Lands, and before ſeverance 21 H.s. 30... 
the Parſon dye, that in this Caſe the Parſons Uphaven verſus 
Executors,and not his Succeflor,ſhould have the Humtfiies, 40 
T 'ythes. El. per Poph. 

And there has been ſome Opinions,that if the Soha hn 
_ Parſon ſow his Glebe,and dye before ſeverance, ; 

that his Executors ſhould not pay 'Tythes of 
this Corn. 


But 
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To whom the = But both theſe Caſes, if they had been Lay 
Tythes in the are pur out of doubt by the Statute of 28 H.8, 


4 "06 b- which hath given all the T'ythes and other Pro. 
Rs 2 H.2.c fits belonging to the ReCtory to the Succeſſor, 
1. " from the death of the laſt Incumbent , which 


hath taken away all pretence the Executorg 
could have in ſuch Caſes. But notwithſtandin 
this Statute, I take the Law to be clear,that the 
Rolls 655. k.3, Executor of the Parſon ſhall haverthe Cornſown 
by his Teſtator in his life time,as the Executors 
of other Tenants for life have by the Law. 
And fo it is ſetled by the Statute of 25 H. 8, 
Cap.Nullus Re. before mentioned; But if the Parſon, Vicar,&*c, 
Qor verb. de- ſow the Land and be deprived, reſign or accept 


ceſſerint. another Living, the Succeflor ſhall have the 
Whether the Vi- T'vythe. 


car and Parſon 


-, It hath been held, that the Vicar upon a ge- 
Pap 7 02” neral Indowment ſhall not pay Tythes of his 
CromptonsCaſ. Glebe to the Parſon, or the Fruits that ariſe 
P.7 Car.1-B.R. f:om the fame, Quia decimas Eccleſia Eccleſie 
Oy 3: reddere non debet, without ſpecial words. 
Winch.7 F : So if a Vicar be indowed of all the ſmall 
Tythes may be- T'ythes ariſing within the Pariſh , yet he ſhall 
long to a Chap- not have the ſmall 'T'ythes ariſing upon the 
pel. Glebe-Lands of the Parſon. 


Hoke w wm 'Tythes by preſcription may be appendant to 


Winch. 701, 1 ancient Chappel. 
13 Aſp.2. * And note, That by the Canon Law per- 
Dyer 87. ſonal Tythes are to be paid, where the parry 


Raft.Ent.Trelp. communicates , but predial to the Parſon with- 
in diſmes 4. 


Bo in whoſe Pariſh the Land lies. Lindwoed cap, 
in Rome 4+ Santta Eccleſia. 

*Decret . Greg. 

de decim. Cum 

ſunt Gloſs. ver- 

bo diverſa. 


CHAP, 


- of themſelves, or by the Culture and Induſtry 


"0 
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CHAP, IIL 
The third Chapter ſhews of what things. 


Tythes are due, and in what man- 
ner the Tythes of Hay and Corn are 
to be paid. 


OP regularly are to be paid of all things 0f what things 


annually ariſing from the ground , either 7% are to be 
paid. 


moe k ! Co.11.160., 
of the Pariſhioner, without any deduCtion of F.N.B. 5. 


charge in their proper kinds, as ſoon as the ſame - 
may be ſeparated and divided from the nine Lindwood c. 
parts in Sheaves, Garbs or Heaps. But the man- Quoniam prop- 
ner and form of the payment of 'Tythes is for wor an 
the moſt part governed by the cuſtom of the g, © * Pt 
place : And therefore if by cuſtom the tenth How 7yches of 
part of Corn or Hay hath been meaſured forth Corn are to be 
growing upon the Lands, as 'tis in ſome parts 2. 
of Lincol»ſhire, this manner of T'\ything is to 
be obſerved ; for in what manner ſoever the 
Tythe hath been paidtime our of mind, in ſuch 
manner it ſtill ought to be paid ; and therefore g,,,,. 11 q .. 
where 'T'ythe Corn hath uſed to be paid time 20. 3» H8-c.7. 
out of mind in Sheaves or Garbs bound up, it Latch.1 2s. 
1s no good payment to leave it in bonds un- 
bdAund, as | have known ſome contentious Pa- 
riſhioners do. | 

And it ſhould ſeem that the Pariſhioner of More 91 3; 
common right ought to bind his Corn in 
Sheaves. See Rolls 1. 644. y. 5- 

And where the cuſtom was that the Parſon 
ſhould have the tenth Land from the Hedge, 
and the Pariſhioner negle&ts to ſow the tenth 

Land, 
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How #hs Tythe 
of Hay is to be 


paid. 


Hob.2 50'.” 
Rolls I. 644.y- 
1,2,5,0. 


Rakings. 

2 Inſt.652.*. 
Cro.El.6 60. 
More 2.7 8. 
Cro.Jac.42. 


Yelverton $6. 
Hetley 13 3. 
Rolls 1.645. 
Z.t1,12& 13. 
Aftermaths. 


Rolls 1. 647.2. 


11,12. 


Green Peaſe. 


Hendlands. 
Rolls 1.546. 


4.19. 


2 Igſt.6 5 25. 
Orchards. 


More 683. 
Cro.Jacg 7*.* 


Fodder, 


kind, but a' ſpecial Action on this Caſe for not 
ſowing 1t. | 

So for the 'T'ythe of Hay, if the Pariſhioner 
have uſed to make it into Haycocks before the 
have ſet forth their 'T'ythes, they muſt do ; 
ftill ; but where there is no ſuch cuſtom , they 
may ſet it forth in Grafs-cocks. | 

The fame order ought to be obſerved in all 
other things ariſing from the Ground, as Rape, 
Saffron, &c. and other fruit. 

But no T'ythes are to be paid for the Ra- 
kings of Corn, unleſs the Pariſhioner fraudulent- 
ly ſcatter his Corn to couzen the Parſon of his 
Tythes. 

Neither are 'T'ythes to be paid of the after- 
maths of Meadows, nor of balks in Corn-helds, 
or of the ſtubble of Corn : But if the Meadows 
be ſo rich, that there is two Crops of Hay got 
in one year, or two Crops of Woad,&c. there 
the Parſon ſhall have 'Tythe as well of the law 
ter as of the former Crop. 

If a man gather green Peaſe to ſpend in his 
Houle, and there ſpend them in his Family, no 
T'ythes ſhall be paid for the fame ; bur if he ga- 
ther them to ſell, or to feed Hogs,there 'T'ythes 
ſhall be paid for them. 

Neither ſhaſl 'T'ythe-hay be paid for the Graſs 
growing upon Head-lands , which are only 
large enough for the turning the Plow. 

But 'T'ythe ſhall be paid of the Hay and Corn 
growing in Orchards , though the T'ythe of 
the Fruit growing in them were paid the ſame 
year, be it Apples, Pears, Cherries, &e. 

There hath been ſome queſtion aboutFodder 
gotten in the Fenn Lands iri Cambridgeſhire s 
?nd 
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Land, the Parſon ſhall not have his T'ythe in 
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and elſewhere ; and ſpent upon. Beaſts of the 
Plow and Pail, whether it ſhould pay T'ythes 
or no; but it hath been reſolved, That 'I'ythes 
ſhall as well be paid of this Fodder, as of other 
Hay ſpent upon the Beaſts of the Plow and 


Pail. 
But it has been reſolved , That for Graſs cut Graſs cut in 


in Meadows to feed the Beaſts of the Plow, and Meadows for 
not made into Hay, 'T'ythes ſhould not be paid _— of the 


thereof. Wells verſus 
It hath been reſolved, That 'Tares, Vetches, Crawly, T. x 


&c, cut green for the feeding Beaſts of the Car.1.B.R. 
Plow, by cuſtom may be freed from the pay- 7#75, Wnwebes 


: . cut green. 
ment of 'T'ythes, but not without cuſtom. Gro.Car.394. 


: _ Jones 375-- 
bee | 2 Leonard 2 7. 


CHAP. IV. 
The fourth Chapter ſets forth wheve, 


and in what Caſes, and in what 
manner,the Tythes of Wood are to be 
paid. 


N the time of Stratford Archbiſhop of Can- How and where 
terbury, in or about the 17:h year of the D*%s Wod is 
Reign of E. 3. 1343- there was a Provincial '*** 2414: 
Canon or Declaration made to this effect. 

Declaramus proviſiene concilij ſylvam ca Canon. 
duam illam fore , que cujuſcunque exiſtens ge- Lindwood c. 
neris arborumin hoc habetur ut cedatur,& que Ruamquam ex 
etiam ſucciſa rurſws ex ſtirpibus aut radicibus router, he 
renaſcatur; ac exea decimam utpote realem & 

& pradialem parochialibus ſeu matricibus Ec- 
cleſtis per/olvenaam , nec non Sylvarum poſ- 
ſeſſores hujuſmodi ad preſtationem decimarum 

lignorum 
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lignorum ipſorum Exciſorum in eis ſicut fepi 
bladorum al cenſura Eccleſiaſtica fore Cans 
nice compellandos. 4 

Exa# Abridg- But in or about the ſame year there was 4 


ment, p.40-Nu. Petition in Parliament, That no man ſhould be 
51. ibid.80. impleadedin a Court Chriſtian for the 'Tythe 
A 2h of Woods or Under-woods, but in places ac. 
cuſtomed, which was anſwered ; as heretofore, 
the ſame ſhall be. 
The like Petition was in the 25th year of E. 
3. and other Parliaments, till at the length, in 
the 4.5th year of the ſame King, an ACt of Par. 
liament was made to this efte&, reciting, 


St. 45 El.z.c.3, That whereas they ſell their great Wood of : 


Tythes met to be the ageof twenty years or of greater ape to 
nag of great pris fo wg own profits, and in aid of 
ra the King in bis Wars, Parſons and Vicars of 
Holy Church do implead and draw the ſaid 
Merchants in Suit mm the Spiritual Court for 
the Tythes of the ſaid Wood b, the name of Syl- 
va czdua, whereby they cannot ſell their Wood; 
t0 the ery value, to the great damage of them 
and the Realm ; It is therefore by that Law or- 
dained and eftabliſhed, that a, Prohibition in 
this caſe ſhall be granted, and upon the ſame an 
Attachment , as hath been uſed before this 
£1772E. c 
By which it appeareth, that this ACt of Par- 
liament was but a Declaration of the Common 
Law, Prohibitions and Artachments thereupon 


in ſuch caſe having been formerly uſed , and ſo . 


9 H.6.56.2.. was Pa#ton's Opinion, 9 H. 6. 
Tz7 E.1.r0. ' This Act of Parliament was after queſtioned 


2 8.2. . — : 
Prib:Li::c-: 5» Dy the Clergy, pretending ir did not paſsas an 


Point. Act of Parliament, but only as an Ordinance, 


50 E.3.10.2," and fo not binding. . And thereupon the Com- 


mons 
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mons in the next Parliament petitioned; that - if Ex4.Abridg, 
niche be enacted, That for Wood above twen- '! 9-24.21, 
ty years growth no 'T'ythes ſhould-be due, and 
that in all ſuch caſes a Prohibition might be 
granted. 'To which was anſwered, That ſuch 
Prohibition ſhould be granted as then before 
had been uſed. 
But Sir Edward Coke in his Commentary 
upou Magna Charta, does ſufficiently prove it 
was an Act of Parliament. 
x. Becauſe it is entred upon the Parliament 
Roll amongſt other Acts of Partiament. 2. It- 
is under the T'itle in that Roll of Statutes of EF, | 
3- Anno regni (ui 45. 3+ It was proclaimed ; 99 hte 
with the reſt of the Ads of that Parliament. 
4. It is penned in the form of an AQ of Par- 
liament, wiz. ( It is ordained aud eſtabliſhed. ) 
5. It hath the conſent of the Lords and Com- 
mons. 6. There hath been infinite Prohibiti- 
ons upon it. . To which let me add , "That in 
the Parliament of $ R.2. it was owned for an 8 R. 2. 
AQ of Parliament , in which Parliament "tis Ex2# Aridg- 
like many of the perſons were preſentthat were **” of Records, 
at the making of thg ſaid Act. copy 
| Anding H.6. exception was taken to the , 1,5, .- 
Prohibition, becauſe it was not grounded ups 
on this Statute. . 
And in the 11 FH. 4. it was afhrmed. by ty H.4.9.2.. 
OY to be an Act of Parliament, and in” - 
orce. | 


But whoſoever deſires more fatisfation 4: Hiſt. de- 


this point, I refer them to Mr. Selden's Hiftor i 235. 
of Tythes, and the other places mentioned in W>*-5+3'- 
the Margent. $ Rolle 1.63 wy 
Notwithſtanding this Act, many queſtion; - 
were {tarted what was Sylva c2dua, and many 
O Petitions 
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Petitions in Parliament to have it declared, 

* which find no poſitive anſwers, but ſometing 
referred to uſage, and ſometimes the King tock 
time to advilſe. 

Sylva cedua But Belknap a learned Judge 50 EK. 3. & 
quid. clares, that Sylva cedua is to be int eve. 
50 E.3.10.D.. ry manner of Wood that may be cut and wil 
grow again ; which all manner of Wood yil 
do, as he there ſays, if it- be preſerved from 
Cattrel; and therefore the Defendant in the 
Prohibition m that Caſe was put to traverſe, 
that he ſued not in the Spiritual Court for the 
'T'ythes of groſs Woods. 
$0 that the queſtion at this day. chiefly is, 
What ſhall be faid groſs Woods ? To which 
queſtion | 
FOE NT The Judges of the Common Law have re- 
1/þat ſhall b& ſolved, That all fort of Wood that is uſually 
ſaid great A1mployed for the Building of Houſes,Mills,&. 
Wood. are groſs Woods, and within this Statute: Of 
On Rolls 1. which ſort there are Oak, Aſh, Elm , Beech, 
Plow.” >0.a.b, Horſe-beech and Horn-bean againſt the Opini- 
Contra Rolls 1. On in AMolyn's Cafe : Afp is likewiſe eſteemed 
640.9.7. a groſs Wood, being ſometimes uſed for Tim- 
Hob.283. ber; but for Willows, Haſels, Hollies, Maples, 


= 1-541 Birch, Alders, Thorns, &c. of what age or 


1/0 Fenty ſoever they be,they are regularly to pay 


Noy 39*.” | ythes. 
Cro.]Jac.1 99 Ki 


More $07-908 #4 is in ſome places taken for great Woed and mt 
Tythable. gy 


ne " WY But if they be cut for fencing of Grounds, or 
Lit Rep. 2 41." Fewel to be ſpent in the Houſes of the own- 
Rolls 2.293.0.1. ET Within the fame Pariſh , no T'ythes ſhall be 
2 Iult,6 5 2.% paid of them. Y 


Cro.Car.I1 3.4 More 683.. Rolls 1.544-z. 1, 2, 3.Hetley 83.1 1 0.0f what 
2:04 Ty ie ſbad be paid. 


. But 


”& %# ls) = = 
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But if by cuſtom 'T'ythes have been paid of Rolls 1. 645. 
ſuch Wood, the cuſtom is to be obſerved. 70,9. 

Soif a man cut, Wood for the burning of Burning Bricks. 
Bricks, which are imployed- for the repair of ggjs 1, 645. 
Houſes and Buildings of the Owner within the z. 10. 
ſame Pariſh, no T'ythes ſhall be paid for it ; 
but if he make Bricks to ſell , or for making of 
Houſes of Pleaſure, or other than for neceſlary 
Habitation, he ſhall pay T'ythe for the Wood 
ſpent therem, if 'T'ythable. 

If a man convert his Land intoa Nurſery for Nurſeries. 
Fruit-trees or other 'Trees, and fell them for Rolls 1.63 7. 
profit to ſuch as tranſplant ther into other Pa- von s 
riſhes, he ſhall pay T'ythes of them. 7 roreh " pos 

If a man cut his Copice-woodzand pay T'ythe G:3hed hed. 
of them, and ſoon after grub up the Roots to Rolls 1.63 7. 
cleanſe the ground, he ſhall not pay Tythes of '<-7- 
them. 

Upon the whole matter it is left a little un- 
certain which ſhall be accounted groſs Woot ; 
becauſe in ſome Countries almoſt the meanelt 
fort of Wood is uſed for Building, and the 
Judgments in our Books vary , ſume allowing 
one thing for Timber, which another contra- 
diets; bur the proper and undeniable Wood 
for Timber are Elm, Aſh, and Oak, which are 
uſed for Timberin all Countries and places. It 
reſts now to ſhew in what Caſes fuch Woods as 
are accounted groſs Wood ſhall pay Tythes. 

It Oak, Afh, Elm, &c. which are eſteemed 
Timber in the Countries where they grow , be 
cut under one and twenty years growth, they 
are accounted Sylva cadua , and ought to pay 
Tythe. 

But the Loppings of great Oaks, Aſhes,@'c. 7oppings of 


though the Lops be under twenty years growth, Trce:. 
O 2 ſhall 


Q 
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2 Inſt.643'” ſhall not pay; T'ythes; for they are priviled 
yorker by the Bodies neither ſhall T'ythes be paid «f 
_ # © the Shoots and Under-wood, which grows fron 


q-1,3,4. Trees above the growth of twenty years, 
Co.11.48.d'.” which have been felled. | 
1 Nor ſhall T'ythes be paid of the Bark of fuch 


2 Inlt.643.. Jrees as are Timber-trees, and priviledge 
Co.11.49.2., from the payment of T'ythes. 
But T'ythes ſhall be paid of the Maſt, Acorns, 
&c. of Timber-trees, becauſe the ſame is of 
annual increaſe. 


2 Inſt.643., Neither ſhall T'ythes be paid of Timber-trees, 


O_ which become dorard , and are become arida, 
2 INit.043.". ca - ; 
Cro.El.47 7. fcea , CO 1101 port ans folia in eſtate nec ex- 


Ralls 3.646. q. tſtens maheremium. 

2. It one lop Oaks, Aſhes, &c. under twen- 
More 908.*. ty years of age , and after let them prow & 
Se '-49.% * bove twenty years of age , no Tithes ſhall be 
, ry 12+, paid of them or their Lops. 

great ondun. It hath been held, That if a Wood-ground 
derwoeds. be mixt with Woods tythable, and Woods not 
Parſon: Law, tythable, and the greater part be ſuch as are 


99.T.i9Jag.B.R. not tythable. ; _ re 
Buckhurft verſ. ythable, it ſhall riviledge the reſt , 


arſin PAY no T'ythe ; but if the greater part be tyth- 
wort able, it (hall pay the Tythe of ſuch part as is 
T.36 EL. B.R. tythable ; for where the greater part 1s great 
per Henden, Wood, the whole ſhall be called grand Wood 


Whe "ex pay A matcre. 
6-5, wg o It hath been a queſtion amongſt the Cano- 


Lindwood c. Pilts, who ſhall pay the Tythes of Wood eyth- 
Quamguam £X- able,the buyer or the ſeller. Mr. Lindwood in 
ſolventibus ®* his Gloſs upon the Canon before recited , ſeems 
verb, Syl v2. to be of opinion, that the buyer ſhall pay the 
;*{.& cap. Nuts Tyrhe | : 

Ginn mate. yrnes, Quia verum enim et quod decima ſe- 
Un fient; rob, quiur fructus, & cum onere decimeg transferun- 
MK) ; 0718. tir 


A® 
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tur frufus in alternm ; and this Opinion. of his 
ſeems reaſonable, where theOwner of the Wood 
ſells the whole Wood together, or parcels it 
out, andthe buyers cut it ; but if the Owner of 
, | the Wood cut it himſelf, and then ſells it by 
 parc*!s,there it ſeems reaſonable, that the Own- Rolls 1.6 56.1.1 
n er of the Wood ſhould pay the Tythe, but by 
the Common Law the Parſon may ſue the one | 
or the other at his Election. . 
g, And it is to be obſerved, That a whole Pro- Rolls 1.63 7.f 
f vince, County or Hundred may preſcribe in 
non decimando of Woods, as in the Wilds of preſcription of 
, Kent and Suſſex, and other places, and there- nor tything of 
fore the Commons in 17 E. 3.upon the making 0: 
of the aforeſaid Canon moved in Parliament, 
That no man ſhould be drawn in Plea in the 
Court Chriſtian for the 'T'ythes of Wood or 
Under-wood, except in ſuch places where ſuch Rolls 1.637. 
Tythes have been uſed to be paid ; for by the 
ſtrict Letter of this Canon, T'ythes were to 
have been paid of all manner of Wood , great 
and ſmall, in all places ; to which the anſwer is 
recorded, Let it be done in this alſo , as hath 
been done before time. 
Themanner of the payment of T'ythe-wood 77, ,,a;- of 
muſt either be by the meaſure of the ground paying Ty:he 
by Poles, Perches, &c. as tis in ſome parts of wood. 
Lincolnſhire, or every tenth Faggot,Billet,c-c. 
as tis paid of Corn and other things ; but in 
this, as in all other Caſes, the cuſtom of the 
place is to be obſerved. 
But no T'ythe ſhall be paid of Wood cut for White verſus 
Hop-poles to be uſed in the ſame Pariſh, where Azrch, M. 15 
the Parſon hath the T'ythe of the Hops. j&Gh 


O 3 CHAP, 
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CHAP: Y. 

The fifth Chapter ſhetws where, andiv 

what caſes Tythe is due for the Fer. 


bage or. Agiſiment aud Paſinrage of 
Caitel, and who is topay the ſame. 


In what Caſes } Am now come to ſpeak of the*T'ythe of Her. P| 
Tithe Herbage * bage, Agiſtment or Depaſturing of Cattle, P; 
#5 due. for which I find no Canon, fave a Clauſe of ſu 

Provincial Canon of Robert Winchelſey , dated 


I 305. in theſe words : ; 

De paſturis autem & paſcuis tam non com. | £ 

The Canon. h b ; 4 de r 
7 munibis quam communibrns ſt atuimns, quo 

Lindwood c. : | 

Quoniam prop} 974 fideliter perſolvantur , & hoc per nume- ' 

for. rum animalium & dierum, ut expedit Eccle- 


fie. 
The T'ythe of the Herbage or Agiſtmentof 
Carrel is due, where the Owner or Farmer of 
any Lands, depaſtures the fame with barren 
Catrel that yield no profit at all to the Parſon; 
which is a tenth part of the yearly value of the 
ground fo caten , but commonly 'a twentieth 
part is accepted ; but in this, as in all other 
T'ythes, the Cuſtom and Uſage of the place is 
Cro.Car.23 7. to be obſerved. 
559- It the Owner of the Land agift it with For- 
Ae Pp reigners Catte], then the Owner of the Land 
CG 6p : ' "'* ſhall pay the Herbage T'ythe ; bur if he lerthe 
2 Inſt.65i;- ground to a Tenant, then the 'Tenantisto pay 
Cro.Car.237. It. 


559. But no Herbage 'F'ythe ſhall be paid for the 
COT #5 Aziſtment of Beaits bred for the Plow and Pail, 
CIs +" and fo imployed in the ſame Pariſh; nor for 


Bealts 


Chap:s; : O1Lawpt Tythes. . 199 
Beaſts fed and Tpent in the Owners houſe in the Rolls 1.64 1 to, 


ſame Pariſh Dre ach! LEE BK r.071, 
_ Soif a:men it 4 ground witli his own Sad- Peg 1261.45. 
dk Horſes,he ſhall pay no 'T'ythes for the ſame; wing. verſus 


. but tan. lon-keeper catup a with Gueſt Lampton, T.1 5 

* | horks,. heſball pay 'Tythes for the Herbage of Jac-B. R. per 3 

them. | Inſt. verſus 
Houghiton. 


If #Forrtigner that lives ;in another Pariſh wy” 
depaſtures © rod with Cattel bred for thc = 7 o ;* 
. | Plow and Pail, to: be imployed in a Forreaygn 4,5. 
\ | Pariſh he ſhall pay Tythe for the Agiſtment of Braffs bred for 
| ſuch Cattel. mfg low ard 
| And there is no difference between the Caſe **** | 
of a Pariſhioner and a Forreigner , where the 
ound is eaten with unprofitable Cattel , and 
not bred for the Plow and Pail, &+. Saddle 
Horſes and fatting Cattle, as aforeſaid , to be 
ſpent in rhe Pariſhioners Houſe ; but that the 
Pariſhioner, -as well as the Stranger, ſhall pay 
Tythe : But for the breeding. of Cattel for the 
Plow and Pail, ec. conduces to the profit of 
the Parſon in his other 'T'ythes, and therefore no 
*Herbage ought to be paid for the Agiſtment of 
them. _ : 
No Tythe is due to the Parſon for the Her- 2 [aft. 651-. 
bage of Beaſts fer nature, asDeer,Conies,@c. —_— xl 
without a ſpecial Cuſtom. _—_ "um 
| Fitzherbert in his Natura Brevium, ſees 5,6. 
to be of Opinion, 'That there is no T'ythe due 
for the Herbage or Agiſtment of Cattel,and adds 
this reaſon,” becauſe they pay 'T'ythe of the Cat- 
tlethere depaſtured, which proves his meaning 
tobe, that there is no 'T'ythe Herbage due, 
mu the ground is depaſtured with profitable 
attel, 


O 4. It 
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Paſtureeatm If a ground be eaten with profitable Catte] , 
with mixt Cat-' 25 Milch Cows, Ews, Lambs and Cattel breg 
eel. for Plow and Pail, ec. and alſo with barren 

and unprofitable Cattel, and the profitable Ca. 

tel exceed in number,it ſhould ſeem the greater 

m_ SHE part being profitable, ſhould free the reſt tame 
Queere. #nde quare. 


Rolls 1.646. No Tythe Herbage is to be paid of the A. 


26,7. giltment of Oxen,Horſes or Beaſts of the Ploy, 
_— of the imployed and uſed in the fame Pariſh , for they 


are profit#ble Cattel to the Parſon. If a Ground 
Groundeaten be eaten with barren and unprofitable Cat 
with mixs tel, and profitable Cattel together, and the 
Cattel. profitable Cattel are the leſs in number , I con- 
ceive there's no doubt but the Landlord muſt 
pay 'Tythe in kind for the profitable Cattle, 
and:T'ythe of the Herbage for the reſt, and not 
Herbage for the whole. | | 
Tares and If there be a Cuſtom in the Country to ſow 
Vetcves eatel 'Tares, Vetches, &c. and to eat them green up- 
Ralls 1. 646. 97 the ground before they areripe, with Horſe 
2.6,7, and Beaſts of the Plow, no T'ythes ſhall be paid . 
for the ſame. 
Rolls 1.647-2. If a Stranger or Pariſhioner buy»barren Cat- 
8. & 16. tel, and depaſture and feed them for Sale , he 
oO ”_—_ ow ſhall pay 'T'yrhe for the Herbage of them. 
DMS « 46.a, If 2 man buy Oxen, Stcers or Horſes, and 
19. * Cepaſtures, and after ſe!ls them , and doth not, 
without fraud, imploy them in the Plow , he 
ſhall pay T'\ rhes for their Agiſtment : And if 
he work them fraudulently, to defeat the Par: 
ſon of his 'T'ythcs, it will not ſerve his turn. 
Rolls 1.C47. 2. © So if a man buys or rears-young Cattel , and 
15s depaſtures ther in a Pariſh,and does not imploy 
them there for a Plow or Pail without fraud,as 
hath been faid, he ſhall pay Tythe for the Her- 


* 


bage of them. : But 


—— 
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But for the Graſs of Fallows no Herbage P-7 Jac.CP. 
ſhall be paid, becauſe it is for the beticring of Parlous L7, 
the Parſon's T'ythes in the year following , nor 

for the graſs of Stubles. 


ann emer 
ms 


— 


CHAP. VI. 
The ſixth Chapter ſhews where, and 1 


what manner the Tytbes of Calves, 
Milk, Cheeſe, Wooll, Lambs, Piggs, 
 &c, are payable, 


N the payment of theſe fort of 'Tythes, I ;7,,, .,, 7,4hes 
do not obſerge that the Common Law croſies';/ calves, 
the Canon in any thing material, and therefore Milk, Woo!, 
I ſhall recite you the Provincial Canon made Lambs, 3 
by Robert Winchelſey, and his Clergy Anno}, fade | 
Dom. 1 305. which is to this effect : "” 94 I © 
C7107; were 


made by him, or not. See Lindwood ;*: the Gloſſ* 


De nutrimentis autem animalium, ſcilicet de The Caron. 


; agnis ſtatuimms, quod pro ſex agnis e infra Lindwood C. 


ſex oboli dentur pro decima ;, [i ſeptem ſint agni —_ Prep 
in numero, ſeptimns agnins detur pro decima 
Rettori : ita tamen quod Rettor Eccleſiz qui 


ſeptimum Agnum recipit, tres obolos in recom- 


 Penſationem ſoluat parochians a quo decimam 


recipit: Qui ottavum recipit , det denarium : 
Qui wero nonum 5 det obulum parechiano, wel 
expettet Retlor uſque ad alium annum , donec 
plenarie decimum agnum poſſit recipere ſi malu- 
erit , Or qui ita expettat ſemper exigat ſecun- 
dum Agnum meliorem wel tertium ad minzes de 
agnis 
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agnis ſecundi Anni, Ft hec = ekxpett atione pri. 
mi anni. Et ita intelligent 4; decimal. 
ne : Sed 6 oves alibiiin Hyemb' alibi in Ai 
ſtate nutriantur , dividends eft #ectioa, fimili. 
ter ſi quis medio tempore emerit wel wendideri 
oves, & cerrum fit a qua parochia ille wo 
venerint, earundem dividenda eſt decima ſicut 
de re que ſ[equitur duo domicilia : $1 autem in. 
certum fuerit , habeat illa Eccleſia totam dec» 
mam, infra cujus limites tempore tonſionis in- 
veniuntur : De late wero volumns quod decima 
ſolvatny dum durat, videlicet de caſeo tempore 
ſuo, & de latte autumno & Hyeme, niſi -yare 
chiant welint pro talibus facere competentem re- 

4 demptionem, & hoc ad valorem decime Of com 
modum Ecclefix. 


_— Woel m4 By this Canon the payment of the Tythe 

Lamb is to be c . . . 

»aid, of Wooll and Lambs is ſerled in this manner, 
"That if rhe Pariſhioner have underſeven Lambs 
or Fleeces, he ſhall pay a half peny for every 
Lamb and Fleece ; and if there be ſeven Lambs 
or Fleeces, and under ten, then the Parſon or 
Oc. is to allow a half peny for every one that 


is wanting ; but where this Canon pives the 


Latch. 254. Redtor election to take T'yrhe in this manner , 
P.14 El. Har- . BY qd 

purs Rep. . - Fit them run on till a Lamb or Fleece be- due 
Rolls 2. 308. In the inſuing year, that is not allowed by out 
V.21. Law; for Tythesmuſt be paid annually; where 


And this agrees 


| Sheep are kept in one Pariſh in Summer, and 
with the Levi- 


| another inWinter,theT'ythes are to bedivided:. 
tical Law, De- 


cimam partem Soit one buy in Sheep out of another Pariſh, the 
ſcperabis de r ytheis to be divided, 4.e.to each Re&tor,ec.his 


cunttis fruti- proportion for the time they were © reſpeCtively 
bus quz naſ- 


cuntur in terra | 1oht in car 
"= > © known from whence Sheep ſo bought in came , 
per annos 1n- , 


eulos &c. Deur, then the whole "F'ythe is to be paid, where the 
c.14:v.22.%23. Lambs fall, and the Sheep are ſhorn. By 


kept in the reſpeCtive Pariſhes ; bur if ir be nor. 


Chap.6. - 2 Law of Tythes. 

By the Canon the 'T'ythe of Milk is to be 
paid/ in Cheeſe whilſt the Pariſhioner makes 
Cheeſe ; bur in Autum and Winter it 1s to be 
paid in kind: But this part of the Canon: is 
generally over-ruled by the - cuſtom of the 
phce ; for in' many places they pay the Milk 
in kind all the year; in ſome places they pay 
only Cheeſe , and in ſome neither Cheeſe nor 
Milk, but ſome ſmall rate for it : 'And in ſome 
Countries they preſcribe to pay no Tythe of 
- their Milk at all ; and the cuſtom of the place 
in this, as in all other 'T'ything, is to be ob- 
ſerved notwithſtanding the Canon : But for 
the better explanation of the meaning of this 
Canon, there was a ſecond Canon made, bur 
the date thereof I cannot attain to ; the Tenor 
whereof follows : 


Quoniam,ut audivimus, ſuper decimis & nu- Lindwood c. 
triments animalium inter Eccleſiarum Reftores N9n' am audi- 


propter amotiones pecorum ad diverſarum paro- 
chiarum paſt ur as diver fis anni temporibus con- 


tentiones multimode oriuntur : Nos viam pacis 


Canos where 
Sheep,Oc. ſhiſt 
their paſture 


praparare volentes FFatuendo definimus & de- from one -arijh 
fintendo | atumus, quod ad Eccleſias im quarum to another. 


parechiis oves a tempore tonſions uſque ad Fe- 
ffum Santt Martini in byeme continue paſcun- 
ter & cubant, Decima lane lactis & caſei e- 
Juſdem temporis, licet poſtea amote fuerint ab 
illa parochia & alibi tondeantur , integre per- 
felvatur; & ne fraus fiat in caſu praditto , 
pr acipimus, quod antequam ouyes amoveanturd 
paſturis wel etiam diſtrahantur , Ecclefiarum 
Rettoribus ſufficienter de ſoluenda decima ca- 
veatur. Quod fi infra preadiffum tempus ad 
arvcr{arum-parochiarum paſturam transferan- 
tur, quelibes Eccleſia pro rata temporis portione 

ecrmam 
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Milk and 
Cheeſe. 
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decimam recipiet earundem minors triginta dy. 
rum [patio in rata temporis minime computay. 
do. Si wero per totum tempus pradittum 
bant in una parochia & paſcantur continue in 
alia, inter ipſas Eccleſias decima drvidaty, 
Quod [i poſt Feſtum Santti Martini ducanty 
ad paſcua aliena, & uſque ad tempus tonſimis 
in una vel diverſis parochiis ſive in propriss pa- 
fturis dominorum ſuorum ſive alterins cujuſeun. 
que paſcantur, habita ratione ad numerum ovi. 
um paſcua eftimentur & ſecundum eſtimatia 
nem pa(cuorum ab eorum dominis exigantur de. 
cime : Decima vero laftis & caſet de vaccisth 
—_ provemens ubi cubant & paſcuntur, thi 
ſolvatur. Alio quin ſi cubant in una parochia 
& paſcuntur in alia parochia, decima inter Re- 
cores dividatur omnino. Agni vero, vituh, 
pull; Equini & alii fetus decimales habita rati- 
one ad loca diverſa ubi gignuntur, oriuntur & 
nutriuntur, © ad moram quam traxerint int 
i/dem, particulariter decimentur. Quid were 
pro decima debeatur, ubi lac propter paucitatem 
vaccarum vel ovium ad caſeum faciendum non 
ſufficit ; Et quid pro agnis, witulis, pullis equi- 


 2is, welleribus , aucis, aut aliis hujuſmodi, dt 


quibus propter eorum modicitatem decima certa 
dari non poteſt , conſuetudini locorum duximus 
relinquendum. Item pracipimus quod ſiquis 
poſt Feitum Santi Martini oves occiderit , vel 
{i oves quovis caſu fortuito moriantur ; Dect- 

am legitimam parochiali Eccleſie ſolwere non 
p9ſe ponunt. Et i oves extranex in alicujus pa- 
rochia tondeantur, Decima ibidem tradetur Re 
tori Eccleſiz, niſi ſufficienter doceri poſſet quod 
pro decima alibi (atisfattum ut ſolutionem ibi- 
ders faciendam modo legitimo waleat impedire. 


There 
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| There may ſome queſtion be made upon the Yerbo integre, 
firſt Paragraph of this Canon, whether the Re- 
| &or, where the Sheep are kept from ſhearing 
m | till Martlemas, ſhould have the whole T'ythe 
| of the Sheep for the whole year ? But Mr. 
Lindwood in his Gloſs conceives it is intended 
the whole Tythe that ariſeth during that tims, 
which for Sheep will be nothing at all ; but 
certainly ir were very unreaſonable that the 
Rector of the Pariſh where Cattel are kept but 
for half the year,ſhould have the whole T'ythes, 
and it cannot be intended to be any more than 

the proportion for the time they are ſo kepr. 

But by this Canon, if Sheep be kept leſs then 

thirty days in any Pariſh, no rate is to be al- 
, lowed the Rector of that Pariſh where they are 
kept ſo ſmall a time. 

If Sheep be bought in a little before Share- S2cep Kepr leſs 
day, and it is not known that they anſiver the 7 *%:rty 
T 'ythes elſewhere, the whole is to be delivered ©" 
to the Rector pf the Pariſh where they are 
ſhora. 

| Where the Milk is fo little that it wiil not 

make Cheeſe, or the Calves, Lambs, Fleeces, 
Colts, Geeſe, &c. are ſo few in number that 
there will none fall to the Parſon , the Canon 
g1ves no rule of T'ything in that caſe, bur reters 
it to the cuſtom of the place : Bur the Cano- 
niſts generally hold , that cuſtom to pay leſs 

then a tenth part is nor binding; for ſays Lind- cuſtom to pay 
| wood, Quod laici minus ſolvant quam decimam !eſs than the 
20 poteſt conſuetudine introduci, quia eſſet con- val te of Tythe, 
tra jus divinum ; plus tamen poteſt deberi ex > wee he 
conſuetudine. | concludes, Quod autem hic 
loquitur de conſuetudine lecorum , imtelligas de 
tali conſuetudine que non excludit ſolutionem 
|  deeime 


S-V : 
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decime, ſed de tali gaz limitat ipſins decingg 
ſolutionem ad commodum Eccleſie , ſcilicet a 
verum valorem wel amplius : Herein 1 perceive 
the Canoniſts and Common Lawyers agree, 
that a cuſtom to be free from payment of any 
T'ythe, or a rate for it, is not-good , except it 
extend to a whole Country, County, &c. and 
that where there is competent livelyhood for the 
Miniſter beſide ; but the Common Law allows 
of Cuſtoms and Preſcriptions, where mony or 
ſome other thing is paid in lieu of Tythes, 
though not to the full yalue, as ſhall hereafter 
be made appear in its proper place. 

By this Canon it is provided, "That where 
Cows feed in one Pariſh, and lodge in another, 
that the 'T'ythes ſhall be divided. 

Poph.197*. For the Tithes of Lambs, Calves, Colts,&c. 
the T'ythe of them by this Canon is to be ap- 
portioned with reſpect to the places where 
they were engendred , brought forth and 
nouriſhed. 

If a mans Sheep dye or be killed after Mar- 
tlemas, a proportionable 'Tythe muſt be. paid 
for them. | 

% time whn  Thetime of the payment of Lambs, Kids, 

Calves, Lambs, Calves, Pigs, &c. is regularly when they are fo 

Pigs, &c. are Old, that they may be weaned and live without 

zo be paid. the Dam, unlefs the Cuſtom of the place con- 
hne the payment to any certain time orage,and 
Wool is to be paid at Sheer-day. 

Lindwond c. It ſeveral mens Sheep depaſture together in 

Roni? prop- one flock, or under one Shepherd, yet this ſhall 

fer vere e- nat make them to be tythed togerther,but every 

FEE es.” ., ſhall pay his T'ythe of them by him- 

Sheep depa- {elt; but if the Head of a Family have his Flock 

ſure together, Muxt with his Childrens Sheep, which are under 


his 


his 
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his tuition, and' he takes the profit of them to 
his \2okp uſe, in- that cafe they ſhall be tithed to- 
erner. | 

It hath been reſolved that. where Tithe Flee- Cro.El.363-7* 
ces of Wool are paid , there ſhall be no Tithe T-- 
paid of the locksand belts ; but this ſeems to be Wool locks. 
intended of locks caſually loſt. More 9II. 

There is a Cuſtom in fome Countries to ry wo Z. 
ſhear theirSheep 2bout the necksat Michaelmas, pin. ap F 
that the Wool may not in Winter be pulled off yeckings. 
with Bryers, and for this ſort of Wool withour 
fraud, it hath been held that no Tithe ſhall be 
paid ; and ſo of the birling of Sheep without Rolls 1.646. z. 


fraud, no Tithe is to be paid. 17. 
If a Man's Sheep dye of the Rot or other diſ- _ 1.6462. 


eale, or if the owner kill or ſell them as hath 5$;,,, dye of the 
been faid, be muſt pay Tithe for the Wool ra- Roe. 
tably. : Latch.2 54. 

Though the Canon direct one of ſeven to be 
paid only for Wool and Lambs, yet in moſt pla- 
ces the ſame order by Cuſtom is obſerved tor 
Calves, Colts, Pigs, Geeſe, &c. which Cuſtom 
I preſume took itsriſe and beginning from this 
Canon. 

By the Canon Law where there is no cuſto- Cap.SanQa Fe- 
mary manner of Tithing for the 'Tithe of Pigs, clet verb. co- 
Geele, Calves, Colts, &c. where they tall ſhort 7" dengue 

. . 1 Landwood e. 
often, the tenth part of the value is to be paid. Quomionm prop- 

And note, that where Tithe Milk is paid in 7er werlis de 
kind, there no Tithe Cheeſe is duz,and ſo where Caſo. 

Tithe Cheeſe is paid for ſo long , no Tithe 
Milk is to be paid. 

Laſtly, nate, that where any Perſon hath Stat.2 F.5.c.1 3. 
Cattle Tithable going in a Ground or Com- 
mon whereot the Parith is not known, the Tithe 
1s5to be paid in the Pariſh or place where the 


party 
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party lives that owns the Cattle. Pe 
Lindwood de Where Sheep lodge in one Pariſh , and dg 


aecimis, cap. paſture in another , there the T 'ythes are like. 
Ruoniam audi- wiſe to be divided. | 


VIM. 
CHAP. VII. 
The ſeventh Chapter ſhews where, and 
in what manner the Tythes of Seeds, 
Fruit, Mai#, Bees, &c. is to be 
paid. 
How the Tythe Yrhes are t6 be paid of the Fruits ariſing 
of Seed, Fruit, 


in Orchards and Gardens in their proper 
kinds when gathered, unleſs there be ſome me- 
dus or rate 'T'ythe paid in lieu thereof, and f6 
of the Seed of Flax, Hemp, &Cc. is to be paid 
when dreſt up; but this muſt be underſtood 
where the Tythe of the Hemp and Flax is not 
paid till after the Seed is gathered ; for if the 
mare 1.c, I'ythe be paid beforethe Seed threſhed, ripled 
Rolls 1.6.40. q. Wt Or gathered, then no T'ythe Seed is to be 
10. paid of the reſt. The T'ythe of Crabs, Maſt, 
Co. 11.49.2. Qc. is likewiſe to be paid, when the ſame are 
Cro.Car. 559- gathered, or fatisfaCtion is to be given if eaten 
Littl.Rep.4o. With Swine on the ground. Bur in a Caſe re- 
porred by my Lord Keeper Littleton, it is held 
that no 'T'ythes are to be paid for Acorns which 
fall from the Trees, and are eaten up by the 
Tones 447, Swine. Ideo quere. And the T'ythe of Bees is 
F.N.B.51.g. to be paid by the tenth part of the Honey and 
Rolls 1.635. c. Wax : The Canon is that 
Cap Neon De Apibus, ficut de omnibus aliis bonis juſte 
propter. acquiſitis que renovantur per annum as 
quog 


Maſt, Bees, &c. 
z5 to be paid. 
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quod decime ſolvantur & exigantur debito mo- 
do. . | 
Nota , That it was held in the Caſe of 

Creuch and Riſden, that there can be no modus Siderfin.443. 
for Hops, becauſe of Jate date ; but they may 

be included in a 90dus pro decimis minutis.And 

Twiſden ſaid in this Caſe , that the Law was 

not ſetled in this Caſe,how the 'T'ythe of Hops 

ſhould be paid by the pole, pound, or 6c. 


_—_ y—_ W———— e_— ee Or E_y— _—_— - —_— — 


CHAP, VIII. 
The eighth Chapter ſhews where aud 


in what manner Tythes of Pigeons , 
Contes, Fiſh, Deer, and other Beaſts 
and Birds (cre nature, are Tyth.i- 


ble. 
yy the Common F.aws of England there is Whether Tythe 
41D no T'ythe due for Birds or Beaſts that arc % 4*e of Beaſts 
fereg nature, and therefore it hath been refol- Birds fers 
ved, That no 'Tythe ſhall be paid for Fiſh taken preps Sy 
Our of rhe Sea or River,. unleſs by Cuſtom , as pp WE: 
in Wales, Ireland, Yarmouth, &c. neither for March.$7. 

the ſame reaſon, is any T'ythe due of Deer, Co- Hetley 3 3. 


neys, &c: but if due by Cuſtom it muſt be __ b; 6974 
$436,7- 
paid. .: oy 09. 
Andif a man keep Pheaſants , or other wild $t.z E.6.c.1 3. 


Fowl within umits, by clipping their wings , Rolls 1.635. c, 
yet no 'T'ythes ſhall be paid of their Eggs or 3: 
Young not being reclaimed , for as much as if 
their Wings were not ciit, they would fly a- Rells 1. 636. 
WAY. C96 

P But 


| 


On cc rn —_— 
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Hetloy 147%.” Burt of young Pigeons in Dovecoats or in Pi. 
Rolls 1.6444 geon-holes about a mans Houſe , T'ythe ſhall 
ds be paid if rhey be fold ; but if they be fpentin 
the Family, no 'T'ythe ſhall be paid for them. 

More 599. It is faid in Houghton and Princes Caſe in 
More's Reports, "That no 'T'ythes ſhall be paid 
of tame 'T'urkies, Pheaſants or Partridges, nor 
their Eggs, quia fer nature ; but I believe 
the Book is miſprinted, for after they are re- 
claimed, they cannot be faid to be fere nat 
I. 


CHAP. IX, 


The ninth Chapter ſhews what Tythes 
are to be paid for Mills, and wha 
kind and nature they be of. 


Whether Tythes TT Canon is , Cap. Quoniam propter Dt 

are to be paid proventibus autem molendinorum wvolumu 

hang 7, and quod decime fideliter & integre-ſolvantur. 
And Articuls Cleri, cap. 5, is to this pur 


ole. 


S4 quis in fundo ſuo molendinum erexit d: 
n0V0, & pottea a Rettore loci exigatur decims 
de eodem,-exhibetur Regia prohibitio ſub hac for 
ma. Quia de tali molendino hatenus non fut 
runt ſolute, probibemus, &c. Et ſententiam ex 
communicationis, ſi quam hac occaſione promul- 
gaveritis, revocetis omnino Reſponſio : In tal 
-aſu nunquam exivit Regia Prohibitio de Pri 
cipis voluntate, qui & decernit talem perpetunm 
2101 exire, 

k 
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It is made a queſtion firſt, Whether ariy 2 Int.622-- 
Tythes are due for Mills, not ? which Sir £4. -ittl.Rep. 
ward Coke in his ſecond Inſtitutes ſays, was ne- 
never judicially determined that he knows of: 
And it was held in'the Cafe of a Fulling-Mill 
no T'ythe was due ; for of profits that come 
only by the labour and induſtry of man no G,, ©... .,... 
Ty is to be paid , and the fame reafon holds 52 ,-.- 
for Corn-Mills. | 
The next queſtion is, admitting that 'T'ythes 
are due for Mills , Whether the fame be predi- 
al or perſonal ? 
Sir Edward Coke is of Opinion, That in Cafe 
any 'T'ythe be due, it is only a perſonal T'ythe, 
bemg acquired'by the labour and: induſtry of 
the Maller 4 and' takes no increaſe from the 
ground to make it predial-: And the Statute of 
2 E. 6.is, That every perſon ſhall juſtly ſer 
forth, yield and pay all predial 'T'ythes in their 
proper kinds, as they atife arid happen, which 
cannot be applyed to the Millers taleng. of the 
Toll-diſh, nor ro Falling-Mills, Iron-Mills' , 
Paper-Mills, &c. which are all comprehended 
under the word Mill , and no 'Fythe can be 
paid #/pecie ; for if the Parfow ſhould have 
every tenth Toll-difh, then it would often hap- 
pen, that he ſhould have twice *F'ythe of the 
ſame Corn,which 1s againſt the E2w' ; and fuch 
T'ythe as the tenth Toll-diſh has never been 
pl in any place that I have known or heard 
of, 
And if it be a' perſonal Tythe , as there is Bulftr. 3.21 27." 
oreat reaſon that it can be no other,then it muſt 
be paid with the deduction of the expences and 
charges, and it is not payable bur in ſuch pla- 
ces where perſonal 'T'ythes are payable by Cu- 


P z ſtom ; 
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ſtom : See more hereof in the twenty ſecond 

Chapter. 
Cap.Quouiam But the Canoniſts hold, That the tenth Toll. 
proprer verbo diſh ſhall be paid as a predial T'ythe, withou 
integre. deduction of expences, which doth not agree 
with the Common Law, and 1s therefore ng 

binding. 
But in many places there is a rate 'Tythe 


paid for Mills, which is good by Cuſtom. * 


Cm — 


CHAP, X: 


The tenth Chapter ſhews , whether 
Tythes ought to be paid of Hawking, 
Hunting, Fiſhing, Fowling, &c. 


Tythe of Hawk. Heſe are all comprehended under perſonal 
ing, Hunting, T'ythe, for that theſe things, being obtain- 
Fijhing,Fowl- ed by the labour and induſtry of the Party,and 
ing, if due. 
their own nature tythable in their proper kind, 
unleſs the particular Cuſtom of the place re- 
quire it, and therefore I ſhall refer theſe to the 
twenty ſeventh Chapter, where I ſhall ſpeakot 
perſonal Tythes. 


CHAP. 


the things obtained are raps nature, and not of 
| 


a told. fon ds tal. A — - 
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CHAP. Ml. 


The eleventh Chapter is concerning the 

Tythes of Ducks, Geeſe, Hens, 

wans, and other domeftick Fowls 
and Birds. 


He 'T'ythe of all tame and domeſtick of :5; Tythes 
Fowl 1s to be paid in their Eggs or young of domeſtick 
in their proper kind, according to the Cuſtom 3/95 and 
of the place : Geeſe, Ducks and Swans are u- a 
ſually paid in their kind, but of Hens and Tur- 
keys, commonly in Eggs , but therein the Cu- 
ſtom of the place is to be obſerved. But note, 
That where they pay 'T'ythe of the Eggs, there 
is no T'ythe of the young,nor e conver/o'Tythe 
Eggs paid, where they have the T'ythe of the 
Young, 


CHAP. XII, 


The twelfth Chapter ſhews of what 
things Tythes ftatt not be paid, 


Ythes regularly are not due of dwelling 9 w#2t #5: 
Houſes, and yet a modus may be due for #75 Spar: 
a Houſe as well as for Land; and it ſhail be 4 peg 4 
2 K - <.1 1.10.4 
intended, that it was a mods for the Land be- 14, , ; - 
fore the Houſe was built. 
No T ythes ſhall be paid for Hounds, Apes, 7:*gs of p/ra- 
Popinjayes, &* /imilia, becauſe they are things w__ THE 
"IS I 
only of pleaſure, 4% $94 


2 Ncet- 
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Things that in- Neither ſhall any 'T'ythes be paid of tho 
” = _ oy things which do not increaſe from year t 
i.  *** year, and therefore no 'Tythes ſhall be pail 
Pod. & Stud. far Stone got out of Quarries, Pit-coals, Turk, 
174. Slates, Bricks, Quarrels, 'T'yles, Earthen Potz, 
More 908*.” nor of any thing made of Earth, nor of Marl 
rms /'- or Lime got for the Improvement of the 
en 5 Ground ; nor of Tin, Lead, Copper , or 6 
Rolls 1.637. ther Metal gotten our of the Ground, but by 
e. 1, Cultom T'ythes of ſuch things may be due agd 
Poct. & Stud. payable. 


BE. cerflg , SPryants in Husbandry ſhall not pay perſon 
Hope. al T'ythes, neither ſhall any T'ythes be paid of 
H.s Jac.C.B. Marriage Goods. 

rot.1.109. No 'T'ythes ſhall be paid of Afrermaths,Stub- 


ee E-6, G13. bles, or Rakings of Corn without fraud. 
"<p-pp oe No 'Tythes ſhall he paid of Birds or Beaſt 
SOUS 1.6 40. 9. 

12,13,16,17, hat are for& nature, &c. unleſs they be 
Lit. Rep.211. ſold. 

More $09. T'yrhes ſhall not be paid of Broom or Gori 


uſed for fuel within the Pariſh. 


CHAP. XIII, 
The thirteenth Chapter Howes what 


force Cuſtom has, as well in the form 
and manner of Tyt hing , as in ibe 
diſcharge of the payment thereof; 
aud wherein Cuftom and Preſcripii 
04 differ. 


w 6.13. Y the Statute of 2. F.6. it is enacted, That 
nar ferey. Ore every of the King's Subjetts ſhould from 


ſtews has 1% the 


mx of Ti. thenceforil: truly and juitly , without fraud or 


f.; Ng. guile, 


LE HT 
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ile divide, ſet out, yield and pay all manner | 

c ts predial Tythes in their proper kinds, as 

|| rhey ſhould ariſe and bappen in ſuch manner 
| and form as had been of 11ght yielded and paid 

within forty years next before the making of 

the ſaid Af, or which of right or of cuſtom 
ought to have been paid. 
In this AC there are three qualifications. 

x. It injoyns the payment of ſuch 'T ythes, as 

had for forty years then paſt been of right 
yieled and paid. 
2. Such as of right ought to have 'been 
' | paid. 

3. Such as by Cuſtom ought to have been 
"Ts due by Cuſtom are of two kinds. 

1. Where there is a modus decimandi , and 
by Cuftoma Mony, or ſome other thing, is paid 
in lieu of Tythes. 

2. Where T'ythe hath by Cuſtom been paid 
of things not tythable , as of Lead in Derby- 
ſesre ; Tynn in Dewonſhire and Cornwal ; fiſh- 41d this is con- 
ing in the Sea, as in South-wales , where the <4 * che 
Cuſtom is, That if. the Pariſhioner of one Pa- Prana J 2 Be 
riſh land his Fiſhinanother,the Tythes are divi- © 
ded between the Parſon of the Pariſh where the 
Fiſher lives, and the other where he landed 
his Fiſh ; but if the Pariſhioner land his Fiſh in 
the Pariſh where he himſelf dwells, then the 
Rector of that Pariſh has the whole Tythes. 

And I have heard that in ſome Countries Tythe te. 
they pay Tythe-Ale, and Tythe of Limekilns, Rolls 1.6 4+, 
&c. which in their own natures are not tytha- 
ble. 'T'ythe-Ale is faid to be paid at Marker- 

Raiſing in Lincolnſhire. 


P 4 And 
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Cuſtom of not 


Ty: hing, where 


g0cd. 


cap.ult. 
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And as by Cuſtom things may be made tyth. 
able, which in their own natures are not ſo 
or one thing may by Cuſtom be paid in fatif 
faction or diſcharge of another: So Cuſtom 
hath a great influence upon the form and man- 
ner of 'I'ything, for the direCtion of the time, 
place, aad order of payment of 'T'ythes. 

And as Cuſtom may make things tythable, 
which of thcir own nature are not tythable ; 6 
a Cuſtom ot a Province , County, or Hundred 
may diſcharge the payment ot Ty\ythe of a 
thing which in its own nature 1s tythable , { 
there be a competency for the maintenance of 
the Miniſtry beſide, 

And therefore in the Wilds of Kent and Suſ- 


ſex they. do pretend by Cuſtom to be free from 


the payment of T'ythe Wood, or any thing in 


Rolls 1. 642.b. 14 Ct it ; and fo in feveral Countries they pay 
1.& p.5, £, 8. 0 T 'vthes of their Milk, Dunton wer. Moyle, 
Co.11.16.%%* Finch. 36 Eliz. 
Cuſtom to Þ%Y And as Cuſtom may prevail in not 'T'ything; 
Tyees 0l 19275 (o it may, as has been ſaid, make things tytha- 
not tythable. a . . . ln 5 M 
: ble which in their own -natures are not tytha- 
ble, as the Rent of Houtes , Pigeons eaten in 
the Houſe, Wood ſpent in the Houſe : And 
OWE by Cuitom 'T'ythe may be paid of Salt , Brick, 
Rolis 1.5 42. 4 I M05: ; 
BY | Lime, Ale, Chickens, and other things not 
A: tythabic. 

Now the difference between a Cuſtom and a 
eween Citſfom Preſcription 1s this ; every Cuſtom mult have 
9:7 Prijeri#ti- dimention, and alledoed to be within ſome cer- 
566 tain Province, County, City, Hundred,e*c. for 
if it be a genera! Cuſtorn of England, it is Com- 
mon Law, end {uca Cuſtom muſt be common 
to all within {iuch limics ; bur if it be confined 
:0 one Certain Perfun, Houſe, Land, or other 


thing, 


D:#:rence be- 
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thing, there it becomes a Preſcription which is 
a younger daughter to Cuſtom ; and therefore 
when a man comes to plead a Cuſtom , the 
manner of pleading is to alledge , that within 
ſuch a County, Hundred or Town, there 1s , 
and from the time whereof the memory of man 
is not to the contrary, there hath been ſuch a 
Cuſtom uſed and approved in the ſame , that is 
to fay,that ec. alledging the Cuſtom as it is. 


But when you come to plead a Preſcription, How to plead a 


* 
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you only alledge that you, and all thoſe whoſe Preſcripr1or. 


Eſtate you' have in fuch Lands, have time out 
of mind paid ſo much annually to the Parſon 
of D. in full ſatisfaction and exoneration of 
all the T'ythes ariſing upon the faid Lands , 


Cc 


So that Cuſtom and Preſcription differ in Wherein Cuſtom 


theſe things, that Cuſtom muſt be limited and 9, Fr4/cr-pre- 


confined to ſome certain place ; Preſcription is 
at large ; Cuſtom is Common to all the Perſons 
and Lands within the limits wherein ir is al- 
ledged, but Preſcription is confined to certain 
Perſons or Things : But in this they agree, 
"That they muſt he conſtant withour interrup- 
tion, and perpetual from the time whereof the 
memory of man is not to*the contrary ; for if 
there have been frequent interruptions , there 
can be no Cuſtom or Preſcription obtained ; 
but aftera Cuſtom or Preſcription is once duly 


on al; ſer. 


obtained, a diſturbance for ten or twenty years 1 Inft.1 14. b. 
ſhall not deſtroy it ; for Mwltiplex interruptis > Taft. 5 34. 
non tollit preſcriptionem ſemel objentam. 2 Inſt.654.” 
But I mult here obſerve to the Reader , that jz,,, .;, 7.7. 
though the Civil and Eccleſiaſtical Laws do in faftical "ps 
ſome Caſes take notice of Cuſtom and Preſcrip- look 1101 Cu- 


tion ; yet in this they differ from the Con-/ 
| mon-***: 


toms and Pro. 
tf; I11 7 # 
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In what they mon Law, that they allow a uſage for f 


differ from the 


Common Law 
in this matter. 


2 Inſt.653., 


years to be a good proof of a Cuſtom or Pre. 
ſcription, grounding their Judgments upon 4 
decretal Epiſtle of Pope Alexander the "Third, 
Anno Domini 1180. But this Kingdom never 
allowed of that Epiſtle,or yieldedany obedience 
thereunto : So that as well in Spiritual as Tem. 
poral Preſcriptions and Cuſtoms, if they come 
to be tried at Common Law , as all Preſfcrip- 
tions concerning Tythes muſt be, they muſt be 
proved to have been ufed beyond the memory 
of any man to the contrary ; for if any man|- 
ving, or any Authentick Record, or other eyi- 

nce prove it was otherwiſe at any time fince 
the firſt year of Richard the firft, which was 


Anno Domini 1189.the Cuſtom or Preſcription 
fails. 


What Infuence And the influence Cuftom and Preferiptian 
Com andPre- have in the manner of 'Tything , is confrrmed 


ſer:pion h:wve 
in the manner 
of Tything, 

27 H.8.c.20». 


' nances of the Church of Englang, and after the 


by three feveral Acts of Parliament. 

Firſt, By the Statute of 27 H. 8. whereby it 
z enatted, That every 5:9jet# of England,ehc. 
according to the Eccleſiaſtical Laws and Ord; 


laudable Uſages and Cuftoms of the Pariſh , or 
other vlace where he dwelleth or occupieth, ſhall 
nield and pay hr! Tythes, Offerings, and other 
Duties of Fly Church,&c. 

By tais Statute the Kecichoftical Laws and 
Canons are affirmed for the payment of T'yrhes; 
but in ſuch Caſes as they are contrary to the 
Common Law, or Cuſtoms of the place,they do 
not bind. 

Next this A&t conhrms and allows all U- 
fages and Cuſtoms of the place where the 
T 'ythes ariſe, which are to be preferred oy 

a 


| Chap.1z, O2 Lawof Tythes. 
all Canons and Conſtitutions in manner of T'y- 
thing. 
The next Statute is that of 32 H. 8. where- ; 2 H.8.c.7; 
by it is enaCted,7That every Perſon,&c. ſhall ful- 
ly, truly, and effettually, ſet out, yield to pay all 
and fmgular Tythes and Offerings aforeſaid , 
according to the lawful Cuſtoms and Uſages of 
* | the Pariſhes and places where ſuch Tythes or 
; Duties ſhould grow, ariſe, come, or be due. 
"This Act ſeems only to extend to cuſtomary 
Tythes, and ſo doth the Statute of 2 E. 6., g.g<x, 
which is, | 
That every of the Kings Subjefts ſhould from 
thenceforth , truly and juſtly, without fraud , 
or guile, divide, ſet out, yield and pay all man- 
ner of their predial Tythes in their proper kind 
as they ariſe and happen, in ſuch manner and 
form as hath beers j: right yielded and' paid 
within forty years next before the making f the 
faid At, or of right or cuſtom ought to have 
been paid. 
But more of theſe Statutes in their proper 
=_ I ſhall now proceed to ſhew what Li- 
rty and Priviledge the Parſon, Vicar, &«c. 
hath in the Grounds where the 'T ythes ariſe , 


for the drying, ordering , and carrying awa 
their T'ythes. , , 
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CHAP, XIV, 


The fourteenth Chapter ſhews what pe 
Priviledge and Liberty the Parſon, 
Vicar , &c, hath in the ground thi 
where the Tythes ariſe, for the ary. T 


ing, making, ordering. and carrying er 

away the ſame. is 

Þþ 

2 E. 6.cap.13- E Þ Y the Statute of 2 E.6. it is enaCted, That 1 
oof bs. $500 1 at the Tything time of predial Tythes, it f 
eaze the Pare 


rh ſhould be lawful for every party to whom any 
Sg: 2k T ythes ought to be paid, or his Deputy, or Ser- 
w-erethe Tythes vant, to ſee the ſaid Tythes to be ſet forth and 
grew. ſevered fromthe nine parts, and the ſame quiet- 
ly to take and carry away. 
This Statute, as to the taking and carrying 
away, ſcems only declarative of the Common 
Law : But as to coming upon the Lands to ce 
the T'ythes ſet forth, ſeems to me-to be a new 
Authority given by this Law, for the Owners of 
the Land are de jure bound to ſet forth their 
T'ythes duly and rightly ; and if they fail there- 
Rolls 2. :c2, In, the Parſon, Vicar, &c. have their remedies; 
619... and if the Pariſhioner do juſtly and truly ſer | 
forth his T'ythes, although the Parſon, Vicar, 
&c. be not preſent, or had no notice given him 
to be preſent, yct this had been a good ſetting 
forth before this Statute : But it 1s a fair and 
juit way ro do it in the preſence of the Parſon, 
Vicar, &. And note, 'This Act is warily pen- 
ned in the finguiar number, that the party him- 
felt > his Agent or Servant may ccime » 
ec 


Chap.:4 O12 Lawof Tythes, 


ſee the T'ythes ſet forth,but muſt not come with 
a greater number. 

And note, 'That the Parſon, Vicar, Impro- 
priator or Farmer cannot come himſelf, and ſet 
forth the T'ythes without the licence and con- 
ſent of the Owner of the Corn, Hay,&c. for if 
the Parſon, Vicar, &c. ſhall of his own head 
Tythe the Corn, Hay, &c. of any Land-hold- 
er within his Pariſh, &c. and carry it away, he 


is a Treſpafſſor, and an Action will lye againlt j.q,, ,,- 


him for it. 


But a Parſon, Vicar, &c. may de communi Lindwood c. 


jure, after the 'T'ythes are ſer forth , come him- 
ſelf, or his Servants, and ſpread abroad, dry and 
ſtack his Corn, Hay , &c. in any convenient 

lace or places upon the ground where the ſame 

rew,till the ſanle be ſufficiently weathered and 

t to be carried into the Barn,&c. But the Par- 
ſon, Vicar, &c. mult not take a longer time for 
the doing thereof than what is convenient and 
neceſlary ; and what ſhall be ſaid a convenient 
and neceflary time, the Law doth nor, nor can 
define ; for the quantity of Hay, Corn,8c. and 
the Weather in this caſe is to be conſidered ; 
and what ſhall in this, and all other caſes of like 
nature be ſaid, a reaſonable and convenient 
time is tro be determined by the Jury , if the 
point come in iflue triable by a Jury ; bur if ir 
come to be determined upon a demurrer, or 0- 
ther matter of Law, the Judges of the Court 
where the cauſe depends are to reſolve the 
ſame. 

And if the Parſon, Vicar, &c. ſhall exceed a 
convenient and neceſſary time in the drying , 
ordering, and carrying away their 'T'ythes; and 
the Pariſhioner ſhall receiye damage thereby ; 

an 


Quia quidem 
& cap. Erroris 


damnabilis. 


12-E. 4. 6,2: 
Ralls 1, 643+ 
ReZs 
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Hughes Rep. an Action of the Caſe will lye againſt thent fo 
32S. their negligence in this behalf. 

But no Action will lye againſt the Parſon, 
Lampen verſ, Vicar, &c. in ſucha caſe, unleſs the Pariſhioner 
Woedner, P. 1 have duly ſet forth his T'ythe, and given notice 
Car.1.B.R. per thereof to the Parſon, Vicar, &c. 

Latch. And the Parſon, Vicar, &c. may carty his 
ey _ T'ythes from the ground where they grew, «. 
Car. Bk, ther by the Common way, or any ſuch WAY as 
Rolls 1.643. , the Owner of the Land uſeth to carry away his 
X.3. nine parts. | 

Burt if the Owner of the Soil , after he has 
duly ſet forth his 'T'ythes, will ftopup the ways, 
and not ſuffer the Parſon, Vicar, &c. to carry 
away his T'ythes, or to ſpread , dry and ſtack 
them the Land, this is no good ſetting 
forth of his T'ythes without fraud , within the 
Statute of 2 E. 6. but that the Parſon, Vicar,&c. 
or other Owner or Farmer, may have an Action 
upon the ſaid Statute, and may recover the tre- 
ble value; or may have an Action of the Caſe 
for ſuch diſturbance, as I conceive; or he may, 

Bulftr:1.10s, if he will, break open the Gate fence,&c. which 
hinders him, and carry away his T'ythes;but jn 
that he mult be cautiousthat he commit no Riot, 
nor break any Gate, Rails, Lock, Hedges, more 
than neceſſarily he muſt for his paſlage. 

And note, "That the Parſon, Vicar,&c. when 
he comes with his Carts, Teams, or other Car- 
riages tocarry away his 'T'ythes,muſt not ſuffer 
his Horſes, Oxen, &c. to eat and depaſture the 
Graſs growing inthe grounds where the T'ythes 
ariſe, much lefs the Corn there growing or cut; 
but if his Cattle (as cannot be avoided ) do in 
their paſlage,againſt the will of the Drivers,here 
and there ſnatch ſome of the Graſs, &c. this is 
excuſable. 

And 
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And if the Pariſhioner duly ſet forth his Rolls 2.2.84. 
Tytheof Hay or Corn, and will not permit the 621. 
Parſon, Vicar, &c. to make the Hay, or ſpread 
and dry the Corn, as he ought, it amounts to a 
ſubſtra&ion of the 'T'ythes, and the Parſon may 
ſue' for the ſubſtration of ſuch 'T'ythes in the 
_ Court, and no Prohibition lies in this 
f 


CHAP. XV, 


The fifteenth Chapter ſhews to what 
Charges the Glebe-lands belonging 
to a Reffory, and the Tyihes are 
Subjett. 


S IR Edward Coke tells us, Quod nullus pro : Inft.6,r. 


decimis, que ſunt ſpirituales, de aliqna re- What Charges 
Tythes and 
Chrrch-lands 


are fubjet} to. 


paratione pontis, ſeu aliquibus oneribus tempora- 
libus onerari debet. 

That T'ythes being Spiritual, were not fub- 
ject to Temporal Charges at the Common 
Law. 

And Sir Edward Coke is of Opinion , 'That 2 Int. 641. 
at this day, if T'ythes be in the hands of Tem- 
poral men, they are by reaſon of them contri- 
butary to Temporal Charges. 

And upon a Doubt of Mr. Juſtice Yebvertor, p.s Car. 1; 
who was Juſtice of Affſe in the Biſhoprick 
of Durham , as Sir Nicholas Hide, heretofore 
Chief Juſtice of the Kings Bench , has report- 
ed, it was refolved by all the Judges of Eng- 
land , that T'ythes are at this day chargeable 

with 
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with all charges impoſed by any Act of Parly. 
ment, wherein they are not excepted, as upon 
the Statute of 4.3 Eliz. to the poor, and tg 
maimed Souldiers, Kings Bench, Marſhalſey , 
Bridges, &c. But they are not ſubject toany 

Styles 152. per Charges Temporal,at or by the Common Lay, 


Rolls. And fo it was lately held by my Lord Chief 
carb nagg Juſtice Hales, and the Court of Kings Bench, 


T.1675.B.R» for Watch and Ward, and Repair of the High. 
per Hunt. Ways : And this Cafe then vouched by the 
Chief Juſtice. 
Firſt-fruits. But T'ythes at this day are ſubject to pay 
See more of this Firſt-fruits or Annates, in Latin Primitie,which 
matter an# are the firſt years profits of every Spiritual Be- 
Tenths, 4 Inſt. K > wh 
Expt Ins nefice at a new Incumbents Entry into his Li- 
* Cowel verbo Ving *; they were anciently exacted by the Pope 
Annates. of Rome, when he had ſmall Revenues to fup 
How theſe 41? yort the publick charge of his place. And Polj- 
from the Firſt- : I] : 
OT dore Virgil tells us, Caterum nulium mventum 
N75 UNC - . . . . 

pron 1e Tho. 79ajores Romano Pontifici cumulavit opes quam 
Aquinas 20, 2.>t, annatiummm quas Vocant. 
-86.Art.4. And PolydoreVirgit tells us, that Pope Boni- 
Polyd.Virgil- face the Ninth firſt introduced them,though 0- 


De ment? thers aſcribe them ro Fobn the 224. 
rerum,l.1.C.2. 


neat... Bur ſome are of an Opinion (and not with- 
out reaſon, that Annares were much ancicnter 
then Pope Boniface the Ninth, who entred u 


on the Papacy in the year 1 369. and 7obzthe 


2.2. not till the year 1410. Bur it appears by 
our Parliament Rolls,(which are infallivle Evi- 
dence) that this payment had rought England 
in the 257th year of the Reign of E. 3. which 
was in the year of our Lord 1351. in which 
year there was a complaint made by the Com- 
mons 1n Parliament,that the Pope had releryed 
to his own Collation, as well the Abbies and 

Priories, 


Cliap. 15- O2 Law of Tythes. 
Priories, as alſo all other the great Benefices, 
whereof any Eccleſiaſtical or Religious perſons 
had the Patronage ; and that he had lately re- 
ſerved all the Dignities in England, and the | 
#* Provenders in Cathedral Churches,by which * Prebends, 1 
means the Pope had the Firſt-fruits of all the ſvppoſc: 
faid Benefices. By this complaint it ſhould ſeem 

the Pope had yet got in but one Leg, that is; 

to: have the Firſt-fruits of thoſe Livings, to 

which-he himſelf collated : A pretty picce of 

Simony ! . 

In the 50th year of the ſame King; the Amo 1376. 
Commons renew their complaint again, and Rot Parl.n.100. 
amongſt many grievances from the Court of 4 ex-enga 
Rome, there complain'd of, one is, That the : N T EY 6 
Popes Collector that year (a thing never be- 4 Rin 
fore done ) had taken the Firſt-fruits of every 
Benefice whereof he made proviſion or colla- 
tion, whereas he was uſed to take Firſt-fruits 
only of Benefices vacant in the Court of 
Rome. | | 

And 9 H. 4. cap.8. not in the print,there is a 
Statute exprelly againſt payment of them upon 
the pain in the Statute of Proviſors, which is a 
Premunire, | 

And if Walſingham lays true, ſummns Piun- Hiſt. 1a: 
tifex (Auno 1316.) reſervavit Camere ſug, p34,45. 
primos frultus beneficioram omnium in Anglia, 

r trienn1u1m Vacantium. | 

So that it is apparent,that in ſome caſes Firſt- 
fruits were paid long before Boniface the 9th, 
or fobn the 224; but perhaps the Pope before 
them had not made it an univerſal payment. 

Theſe were often complained of, as a great 
oppreſſion upon the Clergy, as Henricss Hoſt i- 
en/is, who lived in the time of Pope Alexander 
the 
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the 4th, witneſſeth ; but however upon the z. 

: boliſhing of the Popes Ufſurpations here in 
England, the poor Clergy were not acquit of 
this exaCtion, but the ſame was by the Statute 

St.26 H.8.c.z3, of 26 H.$. ſetled upon the then King and hi 
Succeflors. 

The Firſt-fruits are not here in England 
rated at the fulland utmoſt value of the Living 
they are to be paid for, but according to the 
valuation taken and made in the faid 26year of 
K.H.8. and now uſed in the Firſt-fruits Office, 

t Elcap.4- And theſe Firſt-fruits are by a Statute made 
1 Eliz.not to be paid all at once ; but one quar- 
ter of them 1s to be paid at the end of ſix 
months from the time ; the Indution,Collatin, 
ec. another foes part at the end of tweln 
months, another fourth part at the end of eight 
teen months, and the laft quarter part theref 
at the end of two years. 

1 Eliz.cap. 4. And byaStatute made 1 El:z. all Vicarages 
not exceeding ten pounds, and all Parſonages 
not exceeding ten marks, according to the va- 
luation in the Firſt-fruits Office, are diſcharged 
from the payment of Firſt-fruits. 

And it an Incumbent dye, or be legally re- 
moved out of his Living without fraud,then af | 
ter ſuch death or removal , the remaining halt 
yearly payments of the Firſt-fruits,which were 
nor become due, are diſcharged by the faid Stz 
tute of 1 Eliz. | 

2.6: TI-$:C; 3, And by that Statute the Dean and Canons of 

"0 4. Firſt- TWindſor ate diſcharged of the payment of Firſt- 

1475 are r0 be fryies, ' 

And by the Statute made in the 26h yeat 
of H.8. before mentioned, it is enacted , That 
every Archbiſhop, Biſhop, Dean , Frome 

rel» 


Og 
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Archdeacon, Parſon, Vicar,&c. before he have 
any attual or real poſſeſſion , or medling with 
the profits of hs Living (this muſt be between 
Inſtitution,Collation and Induttion) muſt pay or 
compound for,and give ſecurity for the payment 
of bis Fir#t-fruits, in the Fir#t-frutts Office. 
And that ;an Obligation taken for the ſame 
ſhould be of the force of a Statute of the Staple, 
and that if any ſuch preſume to enter into his 
Living before ſuch payment or ſecurity given,or 
ompetiien madehe is to forfeit double thevalue. 

But his Majeſty and his Royal Predeceſlors 
have not been ſevere in this caſe to take the 
penalty, but upon failure their Officers of the 
Exchequer have ſent out Proceſs to the Sheriff, 
to put the negligent Parſons, Vicars,&c.in mind 
of this duty ; and upon coming in and paying 
the charge of the Proceſs;and paying or giving 
ſecurity x the Firſt-fruits,they are diſcharged. 

But the Parſons, Vicars,&c.mulſt be careful to 
pay in their half yearly payments, as the ſame 
become due,andtake up their bonds,or elſe new 
Proceſs will iflue to the increaſe of their charge. 

Perhaps ſome may be fo curious that they Why Ficarages 
will deſire to know, why Vicarages not exceed- 2” charged 
ing ten pound ſhould be freed of this charge, = pe os 
and Parſonages of ten marks ſhould pay them: fee = oh 
Now the reafon of that was, that the Vica- Parſonages. 
rages in time of Popery, and when the Valua- 
tion was taken; had a great income by volun- 
tary Offerings , which falling to little or no- 
thing upon the diflolution of Monaſteries, this 
favour was afforded them in their Firſt-fruits. 

The next charge Parſons and Vicars are Tenths. 
| ſubjedt to, are the Tenths, that is;a tenth part 
of the yearly value of all their Church Livings; 

Q. 2 this 
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It ſhould ſeem this payment was firſt exaQted from theC 


theſe were im- 


poſed by Boni- 
face $. to 
maintain his 
Wars in Sicily. 


Extravag. com. ha 


h. 3.p.2.96. 
2 Inſt.628.. 


Stat.25 H. 8% 


St.2S H.8.c.3. 


St.,26 H.$.C.3. 


St.2& 3E, 6. 
Cap.2.©» 


y the Pope about the twentieth year of FE. ;, 
and a Valuation was then made by his authg. 
rity of all Church Livings , at which rate the 
Pope was anſwered his 'Tenths, but he neye 

I any Tenths of ſuch Land as was given y 
the Church after that time. Theſe payments (x 
appears by our Hiſtories) the Pope of Romy 
ſometimes granted to- the Kings of England, 
when the Kings pleaſed them , or rather when 
they feared their power ; but upon the aboliſh. 
ing the Popes power, which was in the 25th 
year of H. 8. theſe Tenths were given to the 
King the year following by the aforeſaid St. 
tute of 26 H. 8. and to be paid at Chriſtmy 
yearly, and the Biſhop of the Dioceſs is to col 
l<Ct them, and they are to be paid accordingt» 
the Valuation taken the fame year, and now in 
the Firſt-fruits Office, and are not paid that 
year the Firſt-fruits are paid, but are allowed 
out of them , becauſe *tis intended that the 
King has the whole years profit. 

But immediately upon the Reformation many 
Clergy men ſcrupled , and denied to pay thek 
Tenths to the King, being a duty properly due 
to the Pope, and therefore the refuſal or neg: 
lect to pay them to the King, being certifiedby 
the Biſhop that had the Colle&ion of them, is 
made a Cauſe of Deprivation not only of tht 
Living, for which they refuſed to pay thei 
Tenths, but alſo of all their ſpiritual Preſ-r 
ment s. 

But by the Stat. of 2 and 2 F. 6. that ſevt 
rity was moderated, ſo that now the refuſal 
or neglett to pay them, and ſo certified by tht 
Biſhop, makes only that Living void, for whid 

1 
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the Tenths ſhall be ſo refuſed But his Majeſty 
and his Royal Predeceffors have rarely put the 
ſeverity of this Law in execution,but make out 
Proceſs in the Exchequer to compel the pay- 
ment : however ſince the penalty is ſo great, 
every Clergy-man ought to be very careful to 
avoid the danger. | 

An Aparitor came to a Parſon newly indu- 
Qed, and told him he muſt pay his Tenths ro 
ſuch a perſon, naming him, at ſuch a day and 
place four miles off ; and this was adjudged no 
good demand to make his Living void, within 
the Statute, but ſuch demand which ſhall make 
a Living void within the Statute, muſt be po- 
ſitive by one that hath power to demand and 
receive it. | 

And-note, that the Biſhops Certificate is not 
pereraptory, but may be traverſed}, and the 
party that demands the Tenth muſt be ſuffici- 
ently authorized. See Cro.Eljz. 80. 

There is a Proviſion made by an At of Par- 5... 11.8. c.s: 
liament in the 2.7 Year of H. 8. for thoſe In- The remedy 
cumbents that ſhall be forced to pay the Tenths where the Suc- 
due in the time of their Predeceſfors, that they ceſſor pays 
may levy the ſame upon any Goods they can m—_— 
find of their Predeceſſir upon the Church Li- 
ving , and if they be not redeemed within 
twelve days after they ſball be diſtrained, that 
then the ſame ſhall be praiſed by two or three 
indifferent perſons to be ſworn, and ſo many of 
them ſold as will ſatisfie the arrear with coſt ; 

and if no ſuch Goods can, be found, then the 
Succeſſor to take bis remedy againſt his Pred:- 
ceſſor, his Executors or Adminiſtrators , or 0- 
thers to whom his Goods ſhall come, by Bill in 
Chancery,or in Attion of Debt at Common Law. 


Q 3 There 


More 541 


230 The Parſons Cotnſello2: Part1r, | 
Procurati6ns. There Is another CYarge, to which the Par. 


| ſons, Vicars, &c. ' are 'ſubje& for their Church 
Sir John Da- Livings,which 15 called Procurations or Proxies; 
vies Rep.1,2, | . Lt ! 
A ”? and theſe are duties due and payable to the 
: Biſhops and Arch-Deacons at the time of their 
Viſitations, which are not paid by any certain 
Rule, but by ſome ancient Taxation ; for anci: 
See more of this £nrly the Religious Houſes and Clergy-men at 
etter Lindw. their own charge entertained the Biſhops and 
cap. ut fingula Arch-Deacons in their Viſitations, but at length 
Eccleſiaſtica, their attendants were ſo many, and their trains 
mp wy by - " ſogreat, that the Clergy and Religious Houſe 
Steph Lakin were horribly opprefſed with entertaining of 
cb.ut 1222.the them ; to avoid which,the Clergy and Religious 
Arch-Deacons Houfes came to this compoſition , every orie to 
were fo bring pay ſuch a proportion to their Viſitors to be 
but ſevenHorſet £,ced of that great oppreſſion : and therefore 
in their trains, : Sh-4- 5 
and ſtay bus | the Canoniſts define them to be, Exhibitio ſum- 
one «/ay,ond to ptuum neceſſaricrum fatta Prelatis qui Dioce- 
znvite no body. [es peragrando Eccleſias ſubjettas wiſitant, and 
this payment 1s continued to this day, noc on 
of thoſe Livings which are ſtill enjoyed by the 
Clergy, but alſo of the Improprations being 
31 I1.8.cap. 13. ſaved by theStatute of 21 H.8. and confirmed 
by the Statute of 34 H. 8: and remedy given 
for them with Colts, both in the Spiritual 
Court and at Common Law. | | 
Cap.Quonizim And note, thatif there be a Parſonage and 


autem. verb, aVicarage endowed,there is but bne of them to 
U.14 tantum. 


if extant, Ws 


'" Note likewiſe, that Donatives are not to pay 


Procurations, becauſe they are not within the 


Viſitation of the Ordinary; and fo for free } 


Chappels, for the ſame reaſon, 


y Procurations, but which of them muſt pay, Þ 
15 to be direted by Cuſtom,or the Indowment; 


and | 
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And if there be a Parſonage which has a Cap- Quimyis 
Chappel depending on it, that is, where both lex natuw®, 
are in the Parſons cure, no Procurations are to 
be paid for the Chappel. 
Synodals is another charge upon the Par- Synodals. 
ſons, Vicars,&c. and is likewiſe paid to the Arch- 
Deacon, not by any certain Rule, but by ſome 
ancient Taxation ; ſo that ſome pay more, and 
ſome leſs. 
I muſt confeſs I cannot find how this pay- 
ment firſt became due , but by the name it 
ſhould ſeem to be a contribution to the Arch- 
Deacons charge in the Synods, they *® being * S:. Jerome 
anciently elected by the Deacons themſelves as '” 5 Epiſtle to 
their repreſentative. ia Js 
| But it ſhould ſeem, that the Arch-Deacons ,.. Bax 4 
claim theſe Synodals for their Eaſter Viſitation: quem induftri- 
and the Biſhops have laid ſome claim ro them, um noverint, & 
but, as my Author conceives, without any juſt Achiadiaco- 
reaſon, the Arch-Deacon and his Officers per- Put 
forming the Labour, and undergoing the jp;, 3... 
Charge. 
Since my firſt publiſhing of this Book, a 
learned and worthy Divine ſent me a Book, 
written by a learned and ingenious perſon a- 
mongſt other things concerning Synodals , 


\ whereby he expected I might receive ſome 


ſatisfaction concerning the Original and 
Growth of them ; at whoſe Candle | ſhould 
thankfully have lighted mine own, if it had 
givena clear light : But when I came to read 
the Book, I found the Author indeavoured to 
prove them one and the ſame with the Cathe- 
draical Duty , whoſe reaſons to that purpoſe I - 
can by no means ſubſcribe to. 
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Cap.Quoniam 
autem verb. 


onera Ecclett- 
altica. 


Cauſa To. q.3. 


(uid vero & 
placuit ut nul- 
lus & Concil. 
Braca Cap. 2, 
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Firſt, becauſe Mr.Lindwood, a very learned 
Civilian and Canoniſt, reckoning up the onerg 
EccleſiaFtica, tells us, Quadam enim ſunt que 
dicuntur Epi[copalia, & inter hes continentm 
Synodaticum,Cathedraicum,&c.ſo that it appe 
he conceived them two ſeveral and diſting 
charges. 

Secondly, the Cathedraicum is by the Cx 
nons reſtrained not to exceed two ſhillings, and 
whereas anciently the Biſhops had a third part 
of the Offerings, and in conſideration thereof 
were to repair the Churches ; they had this 
payment in confideration of the third part of 
the Offerings, and were acquitted of the re- 
pair of the Churches. But I could never learn 
that the Cathedraicum was ever paid in Enp- 
land: and the reaſon may be, becauſe the 
Churches in England have always been re- 
paired by the Pariſhioners by cuſtom. Now the 
Cathedraicum being limited to two ſhillings, 
and finding upon inquiry, that the Synodals arg 
not confined to any certain ſum, bur for the 
molt part more than two ſhillings : it is very 
improbable that.they are one and the fame. 

Thirdly, the Cathedraicum is annexed to 
the Biſhops Chair , and in recompence of 2 
duty not transferred to any otker,but for ought 
I could ever learn, the Synodals have been al- 
ways paid to the Arch-Deacons: and therefore 
for theſe reaſons I take them for ſeveral and 
Iiſtinct Dutics , as Lindwood ſcems to take 
them. OY 2 

T'ne fame Author gives an account of ſome 
difterence that has been moved between the 
Arch-Deacons and the Clergy, whether Procu- 

rations are due to the Arch-Deacons when the 


Biſhop 
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Biſhop viſits: in which caſe the ſame Author 
has given his Verdidt clearly for the Arch» 
Deacons, and grounded his Opinion upon Rea- 
ſon, Cuſtom and Authority. 

Firſt, his chief and only reaſon is, becauſe 
the Arch-Deacon pays his Tenths as well for 
that year the Biſhop viſits,as for the other two z 
and therefore he concludes it very reaſonable 
he ſhould have that for which he pays Tenths; 

But I conceive there is a great miſtake in 
this Argument, for I am not fatished the Arch- 
Deacons pay any Tenths for their Procurati- 
ons, but for the Corps annext to their Arch- 
Deaconries and their Juriſdiction ; for it were 
againſt reaſon to charge them to pay Tenths 
for that they ear and drink in their Viſitations, 
and the Tenths ought to be of the clear profit ; 
but where the Procurations are paid in mony it 
ſhould ſeem Tenths are due. 

But admitting upon the valuation in the 
26 H.8. the procurations were valued (for in 
that of 20 E. 1. they could not be valued, not 
being then reduced into Mony , nor of long 
afie) then the Argument runs no farther, than 


part againſt reaſon, therefore the Clergy muſt 
pay the whole. 

But the reaſon againſt the Arch-Deacons in 
my judgment is much ſtronger. I ſhall nor 
take upon me to examine whether their Juril: 
diction be ordinary or delegated; I will admit 
Cuſtom has made it in ſome meaſure ordinary, 
thoygh much might be ſaid againſt it, I will 
ler thar point paſs unqueſtioned , but from the 
beginning it was not ſo. But let that be as it 
Will, it is clear there was no Juriſdicion annext 
£9 


com. de deci- 


ms 2.96. 


ol 
% 


that, becauſe the Arch-Deacon pays a tenth Vide extra. 
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2 Concil. Bra- 
Ca. Cap.1, 
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to Arch-Deaconries originally , the firſt 
was over the Deacons, as ſhall be ſhewed here. 
after : It is without all doubt, that Origi 
all Juriſdiction over the Clergy was in the B- 
ſhops, and they in their own perſons viſited the 
Churches within their Diocefles, for the fir 
600 Years after Chriſt. | 
But in the Fourth Council of Toledo, which 
was held about the 630th year after Chriſts 
Birth under Honorius. 1. It was decreed, Epiſ. 
copum per cunttos Dioczſes Parochiaſque ſua 
per ſingulos aunos ire oportet ; what to do? not 
only to eat and drink, but «t exquirat quo una- 
quxque baſilica in reparatione ſui indigeat. But 
fe ipſe aut languore aut aliis occupatiombus im- 
plicatus id explere nequiverit, presbyteros pro. 
babiles aut Diaconos mittat, qui & reditus Ba- 
filicarum & reparationes & Miniſtrantium vi- 
tam inquirant, 


This is the firſt Commiſſion that I can find 


| for Biſhops to make Subſtitutes to inquire, but 


Diſtin&. 25. 
pe lectis. 


the JuriſdiCtion {till reſeryed to the Biſhop ta 
admoniſh, examine and puniſh ; but here is no 
news of Arch-Deacons as yet in power. 

The firſt news I hear of any thing tending 
to any Furiſdiftionem was over the Deacons, 
for Gratian tells us, Archidiaconus , Sub- 
diaconis & Levitis ad quem ifta pertinet Mi- 
niſteria. Et ad ipſum nunciat Epiſcopum ex- 
ceſſus Diaconorum : So that it ſeerms the petit 
Juriſdiction the Arch-Deacons begun with , 
was to inſpect the behavjour of their Brother 
Deacons , and to give the Biſhop an account 
of their miſcarriages in the nature of a Moni: 
tor only. | | 


The 
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The next news I hear of them is a com- Niſtinit.94. 
plaint againſt them, Quod in pleriſque locis ipſi poten 
ſuper Presbyteros quandam exerceant domina- 
ttonem : but ſtaid not there, but ab es cenſum 
exigunt ; (which the Biſhops could not do) 
whereupon it is commanded , quod ſint cor:- 
tent regularibus diſciplinis, & teneant propri- 
am menſuram quam ab Epiſcopis eis injungi- 
tur ; hanc per perochias ſuas exercere ſtudeant, 
nihil per cup:ditatem & avaritiam praſu- 
mentes. Hereit appears that they had gained 
ſome imployment under the Biſhop over ſome 
certain Pariſhes , but with a limited Juriſdidti- 
on ; they muſt keep their meaſures, muſt not 
exceed their bounds. 

_ ' By this it appears that the Arch-Deacons Hob.16-. 
are meerly Subſtitutes to the Biſhop, and what 

hockey they have is agony him , his 

chief Office being to viftit and inquire, &- 
Epi copo wore one: and therefore tha Biſhop _ ore] 
takes what cauſes he pleaſes to his own cognt- 

Zance, anJ leaves ſome petit buſineſs to the 
determination of the Arch-Deacon. This be- 

ing granted, which cannor be juſtly denied, 

it is againſt all the reaſon in the: world , that 

the Biſhop by eafing of himſelf by appointing be 
a deputy Vicar or Vicegerent ſhould double bh 
the' charge upon his Clergy. WE 

As for the Cuſtom alledged for this duty, 
before I give an Anſwer toit, it will be ne- 
ceffary to examine how the Canon Law ſtands 
He anne}! 0-5 No. > OED 


And by our own Provincial Canons I find Cap.ur fingula 
it 1s eſpecially provided, that the Arch-Deacons Eccleliaſtica, 
jhould receive no Procurations , niſ# illo die 

[- IN | quo 
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Verbo vilita- 
tione. 


Cap. Quamvis 
Icx naturz. 


Fidem verb. 
Rarione viſt- 
tAtionise 
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quo perſonaliter wiſitant Eccleſiam procuran. 
rem , and it goes further,vec redemptionem pro 
wviſitatione praſumant. What can be more 
clear ? and what can this redemption mean,but 
Procurations in Mony as is now uſed ? 

And the Gloſs, to make ſtill more clear, tells 
you, forſan quia Epiſcopus eodem Anno viſita. 
wit & ſuſpendebat ri diBfionem Archidiaco- 
ni , & fic Archidiaconus vult ab eis aliquid le. 
co procurationis exigere quod non licet , ut hic , 
ubi non viſitavit. 

And by another Canon made by Fohn Strat- 
ford Archbiſhop of Canterbury and his Clergy, 
about the year 1345, itis forbidden. Ie quis 
procurationem ratione viſitationis ſolvendam ah 
aliqua preſumat recipere Eccleſia , niſs viſita- 
tionis officium giligenter eidem impenderit, ſcru- 
zatis perſonaliter & inſpettis per jp um cum 
effettu que fuerint indaganda. Vide 4. Concil. 
Later. ſub Innocent 3}. ca. 3. to the ſame pur- 

ole. 

s By this Canon likewiſe there is no Procura- 
tions to be paid without perſonal Viſitation, 
but for the better underſtanding of this Canon 
I muſt obſerve to the Reader that there is two 
other ſorts of Procurations, the one by Pat or 
Covenant, the other by Cuſtom, that are no 
ways related to Viſitations, and therefore the 
Canon well diſtinguiſhes,ratione wiſitationis. 

And after that Canon has taken care for 
moderating the exceffive charge of the Viſitors 
in their Vilitations, it leaves it to the choice of 
the viſited. An in pecunia quantitates ſolit ey 
qe in victual:bus wiſitantes eoſdem wyoluerint 
procurare, optionem reſer Uamus. 


And 
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And Mr. Lindwood tells us, in thaſe days it Verb. Soler 
was 2 common uſe in England, that the Arch- {0lvi- 
Deacon received in Mony, nomine procuratio- 
ns ſeven ſhillings and fix pence, that is, Eigh- 
teen pence for himſelf and his Horſe, and Six 
ſhillings for his {ix Attendants and their 
Horſes. 

There is by the fame Canon proviſion 
made, that where there is a Church and a 
Chappel depending of it which is not preſenta- 
ble, but within the charge and cure of the 
Parſon, that in that caſe there ſhall be but one 
Procuration for both, and that he that ſhall 
take more, ſhall zpſo fa#o be ſuſpended ab offi- 
cio & beneficio, till he has paid double the 
ſum received to the Cathedral Church of that 
Diocels. 

Laſtly, this Canon concludes with the Duty 
of the Arch-deacon and other Ordinaries in 
their Viſitations , that tam in Ecclefiis quam 
ornamentis eorum , cemeteriorum clauſuris & 
manſorum domibus reperientes defeftus, iis ſub 
pecuniariis penis precipiunt reparare,&c. 

So it appears by theſe Canons, that there are 
no Procurations due to the Arch-Deacons,unleſs 
they viſit perſonaliter ; and if it be demanded, 
why in perſon; and why Eccleſiatim? the 
cloſe of this Canon tells you. 

Now you ſhall hear what Orhobon,the Popes 
Legate, in a National Synod held in St. Pauls, 
| London, in May 1268. ſays to this matter, Cum 
autem (lays he) ratione wiſitationis procuratio Se: Cauſa 10. 
debeatur, fi quid exequatur wel rectpiatur hu- q;)-Relata 70 
Juſmodi ratione ceſſante , jam male recepti & the ſame piir- 
mndebiti nomen ſubiit. Cum igitur intellexerimns Pye 
quod plerique prelati progurationes & ſubditis 

exigunty 
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exigunt , licet viſitationis Officium non 1 
dant ; nos tam Eccleſiarum mdempnitati quan 

* Nota- * prelatorum ſaluti conſultius providentes , dj. 
ſtrittius inhibemus, ne quis eorum Procuratio- 
nem, que ratione viſitationis debetur , ah Fc. 
cleſia quacunque recipiat, niſt cum eidem wiſ. 
tationis officium impendit ; qui vero receperit; 
donec reſtituerit , ab ingreſſu Eccleſia k ſu: 
pen[us. * | 

So that it appears by theſe Canons, the Arch 
Deacori, when the Biſhop viſits, ought nott6 
have Procurations , but is expreſly forbid to 
exact them. Now how far a Cuſtom ſhall 
prevail againſt a Canon (I mean ſuch Cuſtom 
as the Eccleſiaſtical Courts allow of forty 
years continuance) belongs ro the determina 

Coencil. Later tion of the Canoniſts. And the Author tells us; 

4ſub Innocent. 1,»e 25 from them, that that Cuſtom is ſaid to 

3- 2-33 be rationabilis,and b ſequence inwiolabilis 

accords. , y conequ ns, 

Gregories De- that is binding , Que nec divino juri contra: 

cretals cap. ad dicit nec obviat Canonicis inſtututis . 

noſt.am audi- FT could fay much more to this purpoſe, but 


ent1um de CON- {+ belongs to the Canoniſts , to whom I leave 
ſuetudine cauſa , 


10.4.1, It 


relata, But if the Author intend ſuch Cuſtom as s 


allowable at Common Law, when he ſays Cx 
nons cannot be of ſuch force as to annihilate 
and overthrow National Laws and Cuſtoms, 
I muſt grant he is therein very right: 

But in this Caſe there can be no ſuch Cu# 
ſtom ; for every Cuſtom allowable at the Com- 
mon Law muſt have its commencement before 

CIP ORR the firſt year of R. 1. which was, Anno Dom. 
RR... 7 189. but the Decree of Pope Benedict XU. 
ti's. de cenſi- Which firſt gave way to commuting Procura- 
bus,&Cs tions into Mony Volentibus , was about the 


yea 
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year 1337. and Mony. payments in lieu there- 
of were not ſetled here in England of long 
time after ; and therefore they cannot be 
claimed by any Cuſtom or Preſcription at 
Common Law. 

For the Caſe of Proxies in Ireland , which 
he vouches forth of Sir Fob Dawies Irith Re- 
ports, I concetve makes nothing at all to this 

ueſtion ; for it is not at all moved in that 
Caſe, whether there were a double proxze due, 
the one to the Biſhop when he viſits, and ano- 
ther to the Arch-Deacon that fits ſtill: Bur I 
preſume the Author makes uſe of that Caſe to 
prove, that Procurations may be due ratione 
wiſitationis, when there is no Viſitation ; And 
I will agree they may by ACt of Parliament); 
and in that Caſe,there is two Acts of Parliament 
for them. 
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But Sir William Caples Caſe , vouched in Co.4; 


Lutterels Caſe, may be conceived to make 
ſomething to this purpoſe, where the Caſe ſhort- 
ly is, That one held his Land zzter alia by the 
Rent of Five ſhillings pro wardo caſtri, and 
upon avowry for this Rent, the 'Tenant plead- 
ed that the Caſtle was down, and therefore no 
Rent due, and upon demurrer adjudged againſt 
the Tenant: and very great reaſon , for the 
Rent was reſerved in reſpe&t of the Land, and 
not in reſpe& of the Caſtle, for the reſervation 
of the Rent is Reddendum inde, that is, for the 
Land Five ſhillings annuatim pro wardo ca- 
ſtri; and the ſaying the Caſtle is down does 
not anſwer the yi , but if the Land for 
which the Duty ariſes be evicted by a more 
ancient Title, the Rent is gone: fo that this 
Caſe being rightly underſtood nuakes *againſt 
| the 
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Decret.Greg. 
Ii. 2.cap» 16, 
cum ex officii. 


Concil.Tole- 
can.4. Cap.3F. 
& Braca ca. 7. 


Diſt. 9.4. 
&iCtum elf, 


=0 
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the Arch-Deacons rather than for them ; for in 
their Caſe the annual payment is paid for Pro 
curations. Procurations are due,ratione viſitatic 
»is ; then when the Biſhop that has the ancient 
er right to viſit,inhibits his Deputy,and does the 


work himſelf,to whom does the wages belong ?* 


And note, that by the Canon Law no man 
may preſcribe to be free front Procurations 
ratione Viſitations. | 

Here I could willingly end my diſcourſe, 
for I doubt I have faid enough to diſpleaſe 
ſome: but no good man ought , nor | hope 
will take any oor at what has been faid, or 
at what | am about to fay ; and therefore Þ 
ſhall add a word or two concerning the Arch- 
Deacons and their Vitſitations. 

It appears by what has been faid , that for 
the firſt Six hundred years after Chriſt, the By 
ſhops in their own perſons viſited , cunda; 
dioceſes parochiaſque ſuas ſingulos annos, and 
they had ſeven Deacons in every City, that is, 
Dioceſs to aſfiſt them. After that they had Au- 
thority in caſe of ſickneſs, or other publick 
concerns, to delegate Pricſts or Deacons to 
affiſt chem : and thereupon, as ſhould ſeem, 
they cantonized their great Diocefles into Arch- 
Deaconries, and gave them Commitfſons to 
vilit and inquire, and to give them an account 
of all at the end of their Viſitations , as is be- 
fore related; and the Biſhops reſerved the 
third year -to themſelves to viſit their Church 
es, and thereby to inform themſelves how the 
Arch-Deacons,their ſubſtitutes, performed their 
duties, how they domineered over the Clergy, 
and were reduced to their true meaſures. You 
have heard after upon complaint of the opprel- 

hong 
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ſion, gticy and. others uſed in their Vikitations 

by their exceſſive, numbers of Attendants, in Re eb 
oneof the Councils of Lateran the number © © Ales —g 
their Attendants wete limited , and by Canons ,,,,.} 

of our own ſeveral reſtrictions have been made 
againſt thaggxorbitances of Vilitors. 

| By one Canon in the time of Archbiſhop Ut ſingula Ec- 
Langton , they are commanded that in their <claltica. 
Vicirations their Attendants fhall not exceed 

the number limited -in_the general Council. of 

Lateran (whereby an Archbiſhop in his Viſra- Cap.cum Apo- 
tion is allowed forty or fifty Men and Horſes, *9!us- 

a Biſhop twenty..or thirty, Arch-Deacons live , 6m af 
or ſeven , an Arch-Prieft two.) And further 7, ,, 76.ſub 
reſtrained the Viſitors ; that they ſhould in- Atex 3. cap.4; 
vite no body to their Vilitation entertain- 


ments, , 


But this did not do the work intended in Q2vis lex 
eafing the Clergy ; therefore after in the time TE 
of Stratford Archbiſhop by rhe Canon before 
remembred it is further provided , that if any 
plures wiſitare voluerit Eccleſias una Mie, . pro- 


Ccuratione unica in vittualibus wel pecunia, ad 


quam omnes & ſingulas ſic die unico viſitatas 
proportionabiliter faciat contribuere , prout tra- 
dunt Canones, fit contentus. Et ſi notteprece- 
dente wviſnationem in quavis Etcleſia facien- 
endam. ad ſumptus Rettoris ſeu Vigcarii wiſi- 
ztandi, ſeu die wiſitationis in pranilio ſteterit, 
cum eiſdem wveram aſtimationem ſumptuuns 
bujuſmodi in procuratione , ſi eam in pecunis 
viſitans licite duxerit gxigendam , computare, 
ſeu allocare, wel pro ea in toto ſtudeat compen- 
ſare. Ita quod nec ultra. ſumptus hujuſmods ſ0- 
lidam procurationem in pecunia , nec amplius 
quam deduttis eiſdem ſumptibus de procuratione 
| R: FL 
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Naturalis diſ- 


politionis. 


Vas Elections 
ub1 ſupra. 
Extravag. l.5. 
de ccnlibus. 
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in pecunia exſolvonda ſupererit, praſumat 1. 
= wel exigere quoviſmodo. $1 quis autey 
aliter fecerit, donec indebite recepta reſt ituery, 
ab ingreſſu Ecclefie noverit [e [1 2 foenſom, 
And- likewiſe by the before mentioned D 
cree of Orhobon it is ordered, that Bifhops ai 
other inferiour Ofhcers in their Vilitations , 
ſuper flua comitrua ſeu evittionum numero, v 
alias in expenſis  gravare ſubditos non preſs 
mant ultra quantitatem &* numerum determ; 
zatum in conſt itutione Innocentii Pape quart, 
nec. | 
But Pope Benedi&} the XII. good Man,mak 
an Edict or Conſtitution Decretal, wherebyk 
ſettled what every Clergy-man,&c. ſhouldpy 
by way of Commuration in lieu of- their Pr 
curations, and this was about the year 139, 
But the good Pope left in the Eledtion of th 
viſited, whether they would pay their Proc 
rations'in Mony or Victuals : but it was loy 
after, as ſhould ſeem, before this Decree m 
generally received in England ; (which mak 
me- believe the Arch-Deacons were more m 
derate here than elſewhere.) For when Lk 
wood publiſhed his Provincial Canons, whid 
was about the year 142.3, it was not general 
received in England, which was almoſt a hut 
dred years after. But the certain time that F 
curations here in England were turned mt 
Rent I cannot find out :- But the effect of thi 
innovation was, that when Procurations wet 
reduced to an annual Rent, the Vilitatios 
were degenerated into -ari Audit of receipt 
and called a Viſitation where the Parſon dran 
up a thing called a Preſentment containin 
(omnia bene} which by the mach | 
eliyers 
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delivered to the Viſitor or his Deputy,and Pro- 
curations ;paid,and theViſtation 1s ended; when 
for the moſt; part nothing is-well,or as it ſhould 
be : The Churches kept like Swine-ſtyes (I 

Def beg pardon for the compariſon, I wiſh it were 

af} not too true) the Floors broken up, the Wins 

, af dows broken down, the Church.and building 

belonging to the Parſonage and Vicarage 

Houſes dilapidated , the Parſon Non-reftdent, 

Pews in the Church built ſo high and diſforder- 

ly that the behaviour of. the People therein 

cannot be obſeryed , Books and Ornaments of 

the Church wanting or imbezeled ; and it i3 
not likely, the Parſon. and. Church-wardens 
ſhould preſent theſe _ ,. When themſelves, 
are commonly moſt in tault; and beſides the 

Churches; the Church-yards how are they: 

uſed, their Fences neglected, Swine rooting in - 

them, . Muck-heaps thrown in them ; and pro- 
phane | cn; and other debaucheries uſed in 

them, [I 
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me to ſee or hear of ? 

There was complaint in the Council of T5- Cauſa 1 0 4.7. 
ledo, Quod quidam Epiſcopi negligebant ſuas Relata ett. 
parochias wifitare ſingulis . annis ad pradican- 
dum & ad confirmandos pueros , procurationes 
tamen exigebant, ac ſi Eccleſias viſitarent : 
quod ex avaritia & negligentia procedat. 

There it was decrced in that Council , «t hoc 

nj de c&tero non faciant Epiſcopi , - ſed ſolicite & 

by diligenter greges viſitent, cupiditatem vitantes, 

7et negligentiam dimittentes. 

108 Certainly if there was cauſe of ſuch com- 

pt plaint in thoſe days,there is much more now. . 

an 1 do not ſpeak this, as though it were now 

wh 2 Duty incumbent upon the Revercnd Biſhop; | 

wh to vilit in perſon Eccleſiatim; their age and 
R 2 Treat 
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By the Canons 
of King James 
they are to wVi- 


f#t every year. 
Can 86. 


Othobon. cap. 
Naturalis dil- 
pv.itionms. 


See Seldens hiſt, 
of Tythes 219, 
222, 224. 


4 Concil.Toler. 
C.3 7. 


- particular Churches , where by Cuſtom they 
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reat imployments, and the Canon gives 
Rn oo it by their Subſtitutes the bor 
Deacons: but, if their Lordſhips would þ, 
pleaſed to enjoyn their Arch-Deacons to yiſg 
every third year Eccleſiatim, when their Lord| 
ſhips hold their triennial Viſitations, . and gin Ti 
their Lordſhips a perſonal account how they 
found all things, it would work a great refer. 
mation in the miſcarriages before-mentioned; 
and the Arch-Deacons would certainly be rex 
dy to obey ſuch a command, Ne magis vide 
antur lucris pecuniariis inhiare, quam Ecclif. 
arum welle conſervare ftatum, & ſalutem an; 
marum querere; and then it were reaſon 
(hould have their Procurations that year alſo. 
The fame worthy Author that has brought 
me into this diſcourſe, tells us of anotherc 
by the name of Pentecoſtals , or Whit, 
Farthings ; theſe are but a Charge upon ſome 


have been paid,and ſeem to be of the nature - 
offerings : But I have never met with any thing 
more of them, than what I have received from 
that learned Author. 

Laſtly, I will conclude with an accidenta, | , 
but a grateful charge, which is, 'That if the L 
Founder or Benefa&tor to a Church, or ther 
Poſterity , becomes neceſfitous, they are from 
the ſame Church to receive relief. Sz enim on-f| 
nibus alizs (ſays the Canon) neceſſitatem ſuſh | | 
nentibus pro ſolo religionis intuitu in uſumns | 1 
Eccleſiz largiuntur, quanto magis conſulendm | | 
eſt, quibus retributio debetur ? : 

All theſe charges and more the ſecular Clergy } ( 
undergoes , which takes away a conſiderable F \ 
part of their Revenues, 
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CHAP. XVI. 


The Sixteenth Chapter ſhews, how far 
Preſcription will prevail in the 
the manner of Tithing,and in what 
Caſes the ParſonVicar, Gc, ſhall be 
bound by a Modus decimandi. 


HE Canoniſts, and thoſe that are of The forte of s 
opinion that 'T'ythes are due jure divino, Modus deci- ' 
decry all Cuſtoms and Preſcriptions that either mandi 73 Tith- 
diminiſh the Tenth part, or acquit the whole; ; ZNO E 
for in truth, no Cuſtom or Preſcription , can Quoniam w 
be good which is poſitively againſt the Law of propter verbo 
God. redemptionem. 

And that is the reaſon why it is frequently Co.ſele# Caſcs, 
faid in our Law-Books, that the Eccleſiaſtical 46- | 
Courts will not allow a Modus deciman- PY* 79-P-49- 
di. 

But the Common Lawyers allow T'ythes Commn Law 
to be due Fure Divino ſecundum quid, that is, yoni =. 
quoad ſuſtemationem cleri, but not quoad deci- ,,, ey my 
mam aut aliquam aliam certam partem ; and &c. 
therefore they allow of a manner of Tithing 
which diminiſheth the Quantum,or a Cuſtom of 
not Tithing for this or that particular thing, ſo 
there be a ſufficient maintenancedor the Clergy 
belides : and of the ſame opinion are ſome of 
the moſt eminent School Men. And in this, asin Tho.Aq. Sum. 
all other things where the Common Law, and 2.2. 9.87. 
Canon, or Eccleſiaſtical Laws differ, the Cam- **-1+ 
mon Law is to he preferred; for no Canons are 
of force inEngland,which are contrary or repug- 

. R 3 nant 
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St.25 H.9, nant to the Laws,Statutes and Cuſtoms of th 
Cap.19.Fine. Realm, or to the damage or hurt of the Ki 
 Inf.344.a., Prerogarive Royal ; bur all other Canons Ph; 
vincial f:!! remurmn in force, and are confirmg 
by a Statue made in the 25th Year of H$, 
The difference The difterence between Cuſtom and Pix 
between Cuſtom: ſcription I have ihewed before in the Thir 


_ Preſi7*?- . teenth Chaprter. ; 

The Common © But before I-proceed upon. this SubjeQ, | 
Law vindi. muſt beg leave of the Reader to fay ſomething 
cated, more in vindication of the Common Lay, 


which in this point I conceive does not differ 
materially from the Eccleftaſtical- and Ciyil 
Law; forif I do not very much miſtake th 
Lindwood c. Canoniſts and Civilians , they do -at this dy 
Neonizm prop- allow of real compoſitions in diſcharge d 
p x verb. Re= "Tithes, that is, where the Parſon, Patron | 
IM PDIHOneM, . , | 
: Ordinary do by deed agree to accent of a 
tain. Sum of Mony yearly , or Þ much Lanl 
or other profit in diſcharge of the Titha 
crowing and ariſing upon ſuch Lands as the 
agree for. Now what is this but a Modus & 
crmandi ? and a Preſcription to maintain thi 
8 E.4.13->'% Afodus is no more, than a ſupply to prove! 
58 real compoſition, which was made beyondal 
memory and loſt ; and it were againlt all jt 
ſtice and reafon that if a man ſhoauid be plus 
dered of , or loſe his Deeds , that he ſhould 
thereby loſe hs Eſtate. And it muſt neceſlaril 
be intended, that every Afodus decimandi that 
has continued time out of mind, pwlt have! 
reaſonable and legal commencement, and muſt 
be . intended that it. began by a rcal compal: 
t10n. | i a 
' A Rent-charge carnot be created but bf 
Dec, and yer it may be claimed by Preſcnp | 


| (101 


— _—_ E 
—_— 


Scld .hift.De- 
C:M.408, 


- — -_ - = = . = 


—— a 


— þ 
_— -— tte eos I 


- oe Mad tf Mo 29nd Caro. £©© 2 = = Mz - 


Chap.16, O2Laiw of Tythes, 


247 


tion, ſuppoſing a Deed preceded : the like Law 
is of all Commons, &c. 
Sir Thomas Ridley , a learned Civilian , in P.181- 

his view of the Civil and Ecclefiaſtical Laws, 
inveighs againſt Prohibxions,and the Common 
Law in caſe de modo decimandi; and endea- 
yours to in{inuate to the Reader, that the Spiri- 
tual Courts allow Preſcriptions de modo deci- 
mand;, and that the Common Lawyers do the 
Spiritual Courts great wrong to afhrm the con- 
trary. But he himſelf in the next precedent , ,,...7 as; 
SeCtion tells the Reader, that a Preſcription to Q10niam pro- 
pay leſs than a full tenth part, is both againſt pter verbo re- 
the Canon Law, and againſt the Law of God.demptionem. 
it ſelf. Now in every Preſcription de modo LRSUrnedo _. 

95 G'S : nec prazſcriptio 
decimandi, it is to be intended the rate 'Tythe;, _* 1-8 
was the full value of the 'T'ythe at the time of nioad decimam 
the Original compolition ; for it cannot. be preſcribendum 
preſumed that the Biſhop, Patron and Ordi- vel retinendum. 
nary, would make a compoſition to the preju- iP: _— 
dice of the Church, and if the rate 'T'ythe do rake" cx] 
not now reach the value, it is to be intended ajne locorum 
that either the 'T'ythes are improved , or elſe quod laici mi- 
that Mony is now become of lefs value, which 1s folvant 
makes the preſent inequality. quam decumamn, 


Put the caſe then, that in the time of H. 1. —- "oof 
(for the purpoſe) the Lord of the Mannor of troquci, quia 
Dale made a real compoſition with the Parſon eſler contra ji: 
of D. that he and his Heirs for ever, then after 4ivinum. 
would pay to the Parſon and his Succeſfors 

Five pound yearly, for the 'T'ythes of his De- 

meſns; and this Compoſition was confirmed by 

the Patron and Biſhop as it ought, and Five 

pounds was the full value of the T'ythes at 

that time. I think it will not be denied me 


but this was a good real Compoſition, and that 


R 4 if 
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if afterwards the 'T'ythes had become of lek 


yearly value, the Lord of the Mannor had 
been bound 'by the compoſition to pay the 


Five pound per Annum; then ſuppoſe on the 


© otherhand, that the Lord of the Mannor after 


this compoſition being thereby encouraged, 
made great improvement of his Demeſns , by 
which the 'T'ythes are become of much greater 
yearly value, or that Mony by the diſcovery 
of the Weſt Indies (as the truth 1s) be become 
of leſs value: Is there not then the ſame reaſon 
to bind the Parſon, as to bind the Lord in the 
other caſe? which being granted, as in all Ju- 
ſtice and reaſon it muſt : and the Lord having 
no other evidence to make good his bargain 
but his compoſition, and that in the late Warg 
was plundered, or his Houſe, and that by acci- 
dent burnt, miſlaid or imbezeled ; ſhall he there- 
fore loſe his Compoſition which he muſt now 
be forc'd to claim by Preſcription (his Com- 
polition being loſt) becauſe the T'ythes are of 
greater yearly value than Five pound, as the 
Civilians would have him, or ſhall he be ad- 
mitted to maintain his right by the Common 
Law. I appeal to the judicious and indifferent 
Reader, which is more juſt? Now the Judges of 
the Common Law well knowing what the 
Judges of the Eccleſiaſtical Courts will do 
this Caſe, and likewiſe that at this day there 1s 
no rate T'ythe can come near the true value 
of the' Tythe Wheat about the time theſe 
Compoſitions were made , not being perhaps 
above Twelve pence or Two ſhillings a Quar- 
ter, and now for the moſt part twenty times 
as much ( not becauſe Wheat is of greater 
yalue thaa it was, but becauſe Mony is of leſs) 


theſ 
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they do in this caſe frequently grant Ptohi- 
þitions to try whether there be ſuch a Cuſtom 
ar no: and if they find there is no ſuch Cu- 
$omythey ſend the cauſe back by Conſultation 
to the Eccleſiaſtical Court to be there deter- 
mined; bur if they find there be ſuch a Cu- 
ſtom , they will not truſt the Eccleſiaſtical 
Judge any more with it, bur leave the party to 
take his remedy for the Modas in the Eccleſi- 
aſtical Court. And for the very ſame reaſon 
Prohibitions are granted upon real compoſiti- 
ons. And by the Eccleſiaſtical Law Tythes 
are due of Minerals, 'Turfs, fiſhing in the Seca, 
&c. which the Common Law denies ; and 
therefore if Suits be in the Ecclefiaſtical Courts 
for any of theſe things which are due by the 
Spiritual, but not by the Common Law, the 
Judges of the CommonLaw da grant Prohibi- 
tionsto ſtay their proceedings, 
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And St.German in the Do&or and Student Lib,2cap.s 5. 
puts this Caſe, That if it were ordained for a *157-*- 


Law, that all payment of T'ythes from thence- 
forth ſhould ceaſe, and that every Curate 
ſhould have a certain portion of Land afligned 
to him, ora Rent or Annuity which ſhould be 
ſufficient for his maintenance and thoſe that 
ſerved under him, or that every Houſholder 
ſhould give a certain ſum'to that uſe, that this 
yere a good Law, and grounded his opinion 
upon this ſaying of DoCtor Gerſon, a great 
Doctor in Divinity , Solutio decimarum ſacer- 
dotibus eft de Fure Divino quatenus inde ſuſten- 
tetur ; ſed quoad tam hanc wel illam aſſignare, 
aut alios in alios redditus commutare , poſitivi 


Juris exiſt er, | | 
s And 
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And this commuting 'Tythes into annua] 
Salaries is frequently praCtiſed in the Proteſtant 
Churches beyond Seazas I have been informed. 
Preſcriptions And theſe Preſcriptions de modo decimandi 
are confirmed axe not only allowed by the ancient Commof 
by Parliament. T.aws of this Realm, but confirmed by A& of 

Parliament. | 
St.2 E.6.c.13. For by the Statute of 2 E. 6. is enacted, 
that no perſon ſhall be ſued or otherwiſe com- 
pelled to yield, give or pay any manner of 
Tythes, for any Mannors, Lands, Tenements, 
Se. which by the Laws and Statutes of this 
Realm, or by any Priviledge or Preſcription are 
not chargeable with the payment of any ſuch 
T jthes, or that be diſcharged by any compoſition 
real. And having faid thus much in vindica- 
tion of the Common Law , I ſhall proceed to 
ſhew what Preſcripttons and Cuſtoms, de modo 
decimandi vel de non decimando are good and 

allowed at Common Law. 
ho n:7 we Firſt, no Lay-man can preſcribe in on deci- 
preſcribe innon mands, that is, to be diſcharged abſolutely of 
decimando. the payment of T'ythes,and to pay nothing in 
Sele. Li. De- lieu thercof unleſs he begin his Preſcription, in 
ky £;, A Religious or Eccleſaſtical Perſon, and derive 
** a Titleto it by Actof Parliament. 

177-5 50; 22 Burt all Spiritual and Religious Perſons , as 
(iribe 2: 592% Piihops, Abbots,Priors, Deans, Prebends, Parſons, 
- Vicars,&c.-may preſcribe in 07 decimando,and 


cecrmando 

rr nk £2 . 1 
ky, net rheir Farmers may make uſe of ſuch Preſcrip- 
rYOWnit.1.31, 


Co.2, Frome Hons to free themſelves from the payment of 
Winctie!iers Fy thes. | 

Caſe. And hence it is,that the Parſon orV icar of one 
Rulls 1.553. Pariſh,that hath part of his Glebe lying in ano- 
ther Pariſh, may preſcribe in non decimando for 
11.5. it, that is, as hath bzen ſaid, to be free from 
| chy 
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the payment of any manner of 'T'ythe for 
"I. 
' But Church-wardens who have Land be- Church-war- 
longing to their Churches cannot preſcribe Sens 0E. 
non decimando, becauſe they are neither Reli- 
gious nor Spiritual perſons. 

It hath been held that a Biſhop may pre- Rolls 1.65 3. 
ſcribe that he and his Tenants for Life, Years, by 
and Will, and his Copyholders have been aps oreſeribe 
freed from the payment of 'T'ythes ; rhe reaſon for himſelf axd 
alledged is, becauſe ir might commence by a Tenants. 
real compoſition for the whole Mannor. And 
in all caſes where a Spiritual Perfon preſcribes 
in non decimando his Tenants and Farmers ©," 45.4. 
ſhall rake the benefit thereof. 

Burt if any of the Abbots, Priors, 8c. that 
came to the Crown by the Statute of 27 H.5S. $.z7 H.8.c.28. 
were diſcharged of the payment of Tythes by Rolls 1.554. 
Preſcription 4e on decimando , yet the Paten- J-'; comma. 
tees of theſe Lands ſhall not have the benefit 2299; 
of ſuch Preſcriptions,but ſhall pay 'T'ythes. | 

Neither can the Kings Patentee be freed ortibyans > 2 
from the payment of 'Tythes of thoſe Lands cy. 
which the King whilſt he had them in his own Hetley 5 2.50. 
hand vreſcribed to be freed from the payment Cr9-Car.9 4. 
of 'T'ythes, becaufe ir is a Perſonal diſcharge ary : 
in the King , for the queſtion ariſing upon Wha 
Lands difaforeſted, there might be ſeveral rea- ; 
ſons why he paid no T'\ythes; firſt, becauſe the 
grounds were depaltured with Beaſts fere 24- co. Cai.g 4. 
ture for which no T'ythes were due , or for Dubitatur , 
that the Ring was not baund by the Decretal Idco quare- 
Epiſtle of Pope Innocent the Third , who ſer- 
led the Parochial right of T'ythes, or by reaſon 
the King being a mixt Perſon might preſcribe 
in non decumandc. 

But 


Rolls 1.65 3+ 


A Country 
preſcribe in 


non decimando. 


Lib.Intr. tit. 
Prohibit. 
Co.2.44.Þs 
Do&.& St.l.2. 
C55» £,166, 


167.b. 174.b..* 


Roll 1.653. 
H.1io,11,12, 
3. 

Who m7; pre- 
ſcribe de modo 
decimandi. 


Co.2.44.4*. b*,* 


Cro.El. 599, 
7s 8,7 $4- 


Cro.El.78 4. 
Noy 132. 


Hob.40'.' 41... 
A Modus to 
pay two things, 
and one fail:, 


The Parſons CounſeUoz : Part 11, 


But the Kings Patentees of thoſe Abby 
Lands that came to the Crown by the Statute of 
31 H8. may take advantage of a Preſcription 
de n0n decimando in the Abbot, Prior, or other 
Religious Perſon by the force of that Statute, 
and the enjoyment of the lands ſince the diflo- 
lution freed from the payment of 'T'ythes du- 


m9) ring memory, is a good proof & poſteriore, that 


the Abbats,Priors,&c. held the ſame diſcharged 
from the payment of 'T'ythes. 

. The Inhabitants of a County, Hundred or 
Country, as the Wilds of Kent and Suſſex may 
preſcribe not to pay Tythes of Wood , Milk, 
or any other particular thing, ſo there be a 
competent Livelyhood for the Clergy beſides, 

Bur every Lay-man may preſcribe de modo 
decimand;, that is, that ſuch a Man being Lord 
of ſuch a Mannor, aud all thoſe whoſe Eſtate 
he hath in the ſaid Mannor, have from the time 
whereof the memory of Man is not tothe con- 
trary, had and enjoyed to his and their own 
uſes all the T'ythes ariſing, &c. within the ſaid 
Mannor, paying fo much yearly to the Parſon 
of D. 
And a Lord of a Mannor may preſcribe for 
himſelf, and his Copyholders, for they are part 
of the Demeſns of the Mannor; or the Copy- 
holder may preſcribe in the name of his 
Lord. 

If a Modus decimandi be to pay two things, 
as two ſhillings for a Park , and a ſhoulder of 
every Buck kilPd in the Park, and all the Dear 
die or are kill'd up, yet notwithſtanding the 
Preſcription holds good for the two Shil- 
lings. 


But 


_—_— : 
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But every Preſcription and Modus muſt have Hob. 43.”. 
a Continuance , for it cannot be good at one ?r*/criptions 
time, and aſleep -at another , neither can a muſt net fleep. 
wilful denial deſtroy a Modus decimanid:: : 
and it is taken for a Rule in Dr. Leyfeld and ts ho 
Tiſdal's Caſe, that where no T'ythes are regu- yuuſe;. 
larly and legally due, as for a Houſe,&c. there 
can be no Modus decimandi alledged. 
And yet it hath beenheld , that a Tythe by Co.11.162. 
Preſcription may be paid for a Houſe, becauſe Hob.1 1... 
it might be due for the Land before the Houſe | 
was built. Ideo quere. | bw P_—_ 
A Modus to pay Tythes without the view Hob.107--. 
of the Parſon is not good, becauſe it conduces Rolls 1.651. & 
to fraud, and is now againſt an Act of Parlia- !5>17,18,19. 
ment. ro.El. 446. 


So a Modus that becauſe you have paid your pe a 
T ythe of your Cows, you have been freed of More 45 4 
the Tythes of Oxen, Steers , Heyfers, &c. is 
not good ; that is, to pay your 'Tythes in kind 
of one thing, thereby to free another 'T'ythe. 
But where T ythe is only due by Cuſtom, as Noy 108.*, 
for Fiſh taken in the Sea, there leſs than a tenth 
part may be good. 
And it hath been held a void Preſcription to Cumberlanes 
Pay a Load of Hay yearly in diſcharge of al] £-/e. per Rol. 
is Tithe Hay,that 1s,to pay a part in diſcharge 40, MER. 
of the whole. poradkvg, ate 
So for a Pariſhioner to preſcribe that he, Haag 
&c. has time out of mind repaired the Church, 2 Leo. 7 0.are 
and by reaſon thereof hath been diſcharged 899%: 
of the payment of Tythes , is no good Pre- 
ſcription, for the Parſon not being bound to 
repair the Church has no recompence , but 
if it had been, that he had repaired the Rolls 1.549. 1, 
Chancel, and in conſideration thereof had $8.9: = 


been 
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Wool and 
Lamb, 

Rolls 1.64.8. 
C+1:6 4.9.0.7. 


Rolls 1.648» 


C.4 


Rolls 1.649. 


d.5. 


Rolls 1.652. 


g.l. 


Marſh. 7 9.*. 


For Corn, 
More 4 7 4. 


Littl Rep.31, 
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been freed of the payment of 'T'ythes,that had 
been a good mods, ratio patet.- -- : 

[t harh been held x' good Preſcription, that 
the Pariſhioner hath time out of mind paid the 
Tythe Wool of all the Sheep' he has ſhorn, 
though never ſo lately bought ing and in con« 
fderation thereof hath been freed. of the pay- 
ment of the T'ythe of thoſe he hat ſold before 
Shearday. [:54Þ 

It hath been held a good Preſcriptionz to 
have paid the Tenth Fleece or Pound of Wool, 
ſo there were any allowance for the odd Fleeces 
or odd weight. 


It hath been adjudged a good Medns, that 


' in conſideration the Pariſhioner hath ſhorn and 


wound the Wool to be free of paying Tythes 
of the necking3 and birlings without fraud. 

It is a good Preſcription , that the Pariſhio- 
ner hath time out of mind paid a halfpeny 
for every Lamb ſold before May-day , but if 
the Pariſhioner ſell his Lambs fraudulently a 
few days before May-day, on purpoſe to de- 
fraud the Parſon, &c. it is no good dif 
charge. | 

A Preſcription to pay Wool in kind, if kept 
till Clipping-1ay, but if fold before, to pay a 
halfpeny a Fleece, as Mr. Marſh reports, was 
held no good Preſcription, tamen quare. 

[t hath been held a good Modas, that incon- 
fideration that the Pariſhioner hath mowed, 
reaped and ſhockt the Corn, and paid his 
T'ythe in the ſhock, that he hath been freed of 
the payment of any Tythes of the Rakings, 
but as Sir Edward Coke ſays, there needs n0 
Modus as to Rakings without fraud. 


To 
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To preſcribe to have paid the Tenth ſheaf Rolls 1.648. 
or ſhock asit falls. our, is no'good Preſcription ©:6- 
to free the Pariſhioner of any other 'Tythe , it 
being no more'than is due. 

A 'Modns that in confideration, that the rj 1.59; 
Pariſhioner hath ſowed , reapt, bound and ſer 4.4. 
up the/Corn one year.to be free from the pay- 
ment of herbage the next year of the ſame 
Land, was held good, tamen' quere. 

But it is no good conſideration, that in con- rylls 1.650; 
fideration the Pariſhioner bas plowed, ſowed, 4.11. 
mowed, cockr and ſet out the T'ythes of part, 
that therefore he ſhould be freed of paying 
'Tythes of a ſmallparcel left ſtanding. 

A man nny preſcribe to pay the 'Tenth Acre 1707. 
or Rood of Wood ſtanding, and the Parſon, Rolls 1.648. 
&c. cut it bimfelf , as 1s uſed in ſome parts of Þ-7- 
Lincolnſhire. | 
It hath been held a good Modus to pay one Calves and 
Calf at ſeven, and if under,a halfpeny a piece, Mzlk. 
and if he ſell any Calf ro pay the tenth part 
of the price, and it hath been held a good 
Modus to pay Tithe Cheeſe from May-day till 
Michaelmas to be diſcharged of the whole gulls 1.6 51. 
'Tythe of the Cows , and no T'ythe is dus for 9.19. 
Cheeſe but by Cuſtom, and the labour of Cio.El.609. 
milkmg and making into Cheeſe is added, 786. 
whereas 'nothing' but the Tithe of Milk is duc 
by Law. © ; 

But it is no good Modus to pay for every rolls 1.651. 
milch-Cow two pence, and for every Calf 4 7. 
one -peny, in diſcharge of the 'T'ythes of all 
other Cattel , -but it 1s a good Modus for the 
Calves and Milk only ; fo a Aodrs to pay a 
Tithe Calf in fatisfa&tion of the Tithe of all Rolls r.c57. 
manner of Cattcl is not good, d.18, 


A 


Rolls 1.548. 
AK 


—— Re 
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Eggs. 


Rolls 1.648. 


£3. 


Land in lieu of 


Tythes. 


Rolls 1.649. Meadow or Land in fatisfaCtion and 


d.16. 


Cro.El.58$7. 
L E.4.1 4-4.» 
Headlands, 


Hay. 


Rolls 65 04.10. 
Noy contra. 1 5. 


Hetley 147. 


Rolls 1.650. d. 


I 3; 


Rolls 650.4. 


13: 


Noy 31. 


Cro.El.2 76. 


A Modus to pay thirty Eggs in Lent in ſaid. 
faQtion of all the"Tithe of Eggs has been held 
«RT 7-5-5 

It is a good Modus that the Parſon time out 
of mind hath- had fo much, or ſuch a | tia of 

atisfaCt diſcharge 
of all the T'ythes of Hay;&cariſing upon ſuch 
Land. 


It is no good Mods to be free from the | 
' Balks &c. and payment of Tithe Hay ariſing upon Hades, 


Balks, Greenſlips, or Doals eaten by Beaſts of 
the Plow,in regard the Pariſhioner hath ſow'd, 
mown, reapt, ſhockt and prepared the Com, 
&c. but the contrary hath been held, dev 
quere. | es 

But in conſideration that the Pariſhioner 
hath made the Graſs growing in ſuch a Cloſe, 
and then paid the Tithe of it, he hath been free 
of the payment of the Tythes of the Balks 
and Hades,has been held good. _ 

It is not a good Modus that the Pariſhioner 
having ſpent all his Hay upon the Beafts of 
the Plough, that therefore he: ſhould be free 
from payment of Tithe-Hay. BTR 

But a Mods that in conſideration the Pa- 
riſhioner hath cur, dried and ſhockt the Corn, 
he hath been freed from the payment of Tithe- 
Hay, has been held a good Preſcription. 

« A Modus that the Pariſhioner hath time out 
of mind got Ruſhes and ſtrewed the Church, 
and in conſideration thereof hath been dif- 


* charged of the payment of TEIDE , has 


been adjudged no good Modus; but if it had 
been to ſtrew the Parſons Seat, or to deliver 
Straw to the: Parſon to ſtrew the Church, had 
beeri a good Modwe: Ry 

t 
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But. a Modys. to pay to the Dean arid Chap- Sydert 2.58. 
ter, though Spiritual Perſons and Lords of the 
Mannor, .is not a good diſcharge againſt the 
Parſon. 

And it hath been-held a good Modus, that Rolls 1.54 7, 
in conſideration the Pariſhioner has made the Þ.1,2,3,4- 
Hay jnto Graſs/cock , that therefore he hath 94% !-2- 


been diſcharged of the [Tithe of the After- + zap 


1 "math; but Sir Edward Coke declares for Law, yob.z ;0-- 


that there needs no Mods to be alledged , but More 910. 
that Aftermarh is of it ſelf freed from the pay- CraEl.6ce. 


- ment of 'T'ythes, and.fo /I take it the Law is 2 tR.652. 


held. at this day. 

A Modus to pay .the tenth part of all the pee. 
hony xo; os Bees killed , has been held a Rolls 1.652. 
good Modus for the [Tithe of Bees. d.15- 

But there have been ſome opinions, that there 
is no Tithe due by the Law for Bees, becauſe 
they are fer nature. But nevertheleſs both by 
Cuſtom and Canon they may be Tithable, and 
ſo they are in moſt places. 

A Cuſtom or Preſcription to pay no 'T'ythe Herbage. 
for the Herbage of Beafls bred up for the Plow Bulſtr.2.Price 
and Pail hath been allowed to be a good cu- ?=* Maſcal: 
ſtom : but of this ſee more before in the fifth © 999+ 
Chapter. | 

It is no good Modus that the Owner of the Gueſt Hor/er. 
[Land has paid all his Tithe for his Cattel there Roll 1.6 50.4: 
depaſtured; therefore to be free of the 'Fithe "+ 
Herbage for gueſt Horſes. | 

It hath been held that no 'T'ythes ſhall be r-we!. 
paid for the fewel ſpent inthe dwelling Houſes Mere 909: 
in the ſame Pariſh it grew, without alledging 
any Mods at all. 
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Cro. Car. 113. 
Norton ver. 
Farmer. T. 4 
Car.1.C.B. 


Parks. 

Rolls 1.55 1.C. 
1,and 4. 
Maſcal verl. 
Price. P.1 3 Jac. 
B.R.Hob. 2 9'.* 
Hutton 58. 


Rolls 1.6 5 2.e. 
5. 

More 909... 
Boothby vecrl, 
Reynels. 


M.20o Ja. B.R. 


M.1 0 [ac.ro, 
G641.B.R. 
Hutron xo 7. 
Noy 146. 
Owen 34'.* 
Noy 148. 
More 909. 


Modus for 
Land. 
Hutton 58. 
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But it ſhould ſeem that in this laſt Cap 
there needs no ww0ds at all to be alledged, by 
that for the fewel ſpent in the Owners Hou 


in the ſame Pariſh , there is no T'ythe due 
Common right. 1zeo quere. 

If a man preſcribe to pay fix ſhillings and 
eight pence, for all the Tythes ariſing an 
happening in ſuch a Park , and the Park j 
diſparkt and turned to tillage , the Preſcription 
is gone. 

Bur if in this Caſe he had made his Pre- 
ſcription, that in conſideration of fax ſhillings 
and eight pence yearly paid to the Parſon, &c. 
he had been freed of all the T'ythes ariſing 
on {1x hundred acres of Land called D. Pal 
this had been a good Preſcription , and ſhould 
have freed the Park. 

So if the Preſcription of a Park haye been 
to pay fix ſhillings and eight pence, and x 
Shoulder of every Buck killed in the Park, in 
diſcharge of all 'T'ythes ariſing within the 
ſame, in this. caſe, though the Park be dif 
parked,and no Deer left, yer the m20dus remains 
and ſhall diſcharge the whole Tythes. 

And it has been held a good ods to give 
a Buck and a Doe yearly to the Rector, &c. 
in diſcharge of all the T'ythes ariſing within 
the Park , although they be fer nature: 
and it ſhall hold though the Park be di 
parked. | 

But if the modus have been only for the 

herbage of the Park, and if it be diſparkt and 
ſown with Corn the 9204us is gone. 

If a Parſon, &c. have had an Acre or piect 

of Meadow ground, time outof mind , in dif 


charge of al! the Tithe-Hay ariſing upon fuc 
a 
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2 Farm, this ſhall vnaly diſcharge the Hay upon 
the ancient Meadowing g_ and .not the Hay of 
Ground converted from Paſture or Tillage to 
Meadowing. _ od wal c I, ERS 
But if one have a modas for all the demeſn Rolls 1.651; 
of his Mannor, and ere& a new Mill, this ſhall © *- 
be comprehended within the 919d and ſhall * 450, 
not pay any 'T'ythe. | 
But if a Man have a mods for all the Hay Rolls 1:65 1, 
and Graſs upon twenty acres of Land,arid con- ons 
verts the ſame to Tillage, or into a Hop-yard, 
he ſhall pay T'ythes thereof: So it appears a 
great difference where the modus goes to all 
manner of 'T'ythes in general , and where to 


particular T'ythes. 


* Where a modus is alledged to pay a cer- * Where 2 mo- 
tain ſum to the Vicar in diſch t dus 70 the V7, 
iſcharge of any ©85*0 5h Ficar 
T'ythes due to the Parſon, this being a diſpute f _ br gray 
of the right betweea two Clergy-men , ought —_ pas 
to be determined in the Eccleſiaſtical Court, & converſo. 
but it ſeems to be a good modys as to the Pa- More 907. 
riſhioner, and ſo it was held in the Caſe of Cokes SelefF 
Pool and Reynels in the Kings Bench. Mzch. _ —— 
10 fac. But Mr.Ware reports a Caſe to be ad- xq,4,gy -4 4 ; 
judged H.18 Fac. B.R.that it was no good mo 10 Jac. r.641. 
dus,and that Henden vouched one Bankes Caſe Modus to pay 
to be adjudged accordingly. Ideo quere. Byt it © 79 70 the 
ſeems a good modus, for this being originMy _ for Thebes 
* 17, * ; He F0 ths 
a modus between the Parſon and Pariſhioner, p,,z,. 


the Vicar might be endowed with the 920dus; 


but this muſt be intended alſo where the en- 


dowment is time out of mind , and not to be 
produced, or where the Vicar hath it ſpecially 
i his endowment, 
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Yelverton 8E. 
contra Bulitr. 
3.220. 
Leonard. 1.9 4. 
Croke EI. 71. 
Bulſftr.1.220. 
Wintel verlſ. 
Child, 

M1 4 Jac B.R. 
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A payment to the Parſon by Cuſtom may}, 
good againſt the Vicar. 

But to pay a rate to the Pariſh Clerk is 


good diſcharge of Tithes againſt the Parſ | 


or Vicar, unleſs the Parſon be bound by Cy 
ſtom to find the Pariſh Clerk, nor is a Midy 
to the Parſon a good diſcharge againſt th 


Vicar. 


And fo having ſhewed whart Preſcriptions & 
modo decimands, and de non decimando, us 
good and allowable at the Common Law, in 
the next place- I ſhall ſhew how a modus dec- 


mandi or Preſcription may be deſtroyed a 
loſt. 


CHAP 
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CHAP. XVII. 


The Seventeenth Chapter ſhews how a 
Modus decimandi or Preſcription 
may be loft or deſtroyed. 


F a Man have a Modus for a Mill, which is On 1.652: 

removed of neceſſity to a new place , be- 194.,; matter 

cauſe the water i#nvito has changed its courſe, will deſtroy # 
here though the Mill be removed, the Aodus Modus. 


- remains. 


But if the Owner of ſuch a Mill ſhall of 

his own accord, . and without any cauſe of ne- 

ceſfity remove his Mill - to a new place, in this 

caſe he ſhall loſe his Mods. | 
If a Man have a Modus decimandi for two Rolls 1.652. 

Mcſſuages and two Mills to pay twenty ſhil- **: 

lings per annum, and he erefts a new Mill in 

one of the Meſſuages, the Mods ſhall not 

extend to free the new Mill. | 

There have been Opinions that Unity of Stepney verſ. 
Poſſeffion, that is, to have Fee-fimple in the Warren. 
Reftory, and likewiſe in the Land to which the **+* E-BR. 
Modus is annexed , ſhould deſtroy a Preſcrip- 
tion or Modus decimandi. 

But if a Man have four Water Corn-Mills, Sir John Holi: 
for which he hath time out of mind paid a Caſe. T.s Jas 
Modas of four ſhillings per annum , and pulls 5 
down one of them , yet the Modus remains, 


and he ſhall ſtill pay the four ſhillings. 


9 3 CHAP, 
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CHAP.. XVIII, 
The Eighteenth Chapter ſhews,by what 


Conveyances, and-by what names 
Tythes may be granted,conveyed,de. 
miſed, Sc. and what Demijes Par. 
ſons and Vicars may make of theiy 
Glebe and Tyihes, ; 


Stiles 26r; 
EF) what O1- 


RB Egularly 'T'ythes at this day cannot be 
granted or. demiſed but by. Deed in 
veyarce: 13713 Writing under Hand and Seal, or by matter of 
fat 2x a higher nature, as Fines, Recoveries, &c. But 
Hungerfora © V8 « , : 
veHawlind, 12 ſuch caſes as they are become Lay-fee they 
T.35Elro.56o May be deviſed by Will in writing as Lands 
per Owen. may, but they cannot be granted by Copy of 
Cro-E1 5814. Court-Roll, becauſe they cannot be parcel of a 
Mannor. 

But T'ythes cannot be conveyed or demiſed 
vert. Wooe- by any parol agreement, unleſs it be to the 


Brettyman 


hae A hs Owner of the Land fot one year by way of 
Nos 89, Teriner: *and fume opinions have been, that 
Cro.Jac.iz7. 18, it 18 good for more years. IJeo quare. 

Heriey 2. T'ythes impropriate are at this day by the 


Ps 349; ſeveral Statutes of aiflolution become Lay- 
p Story: A fee; and will paſs by the name of Hereditz 
2 Carxo 179, ' ments, but by the grant of a portion of 
B.R, © Tythes, the 'T'ythes belonging to a Rectory 
Co.4.2%.2” wil not paſs. 

et agh 1 There las been ſome Opinions that a man 
Noy 81. 12.1.7, MAY without Decd ſell his 'T'ythesto the Land- 
Yelver.94,95, holder for more years than one , but not leals 
Brown-2.11., them Without Dced, | 

ideq quUALe, 


'Tythe 


tract. 


Chap.18. Oz Law of Tythes, 


Tythes impropriate may be paſt from one 

to another by Deeds of Bargain and Sale, in- 

rolled according to the Statute of 27 H. 8. Stat. 32 H.8. 
they may be transferred in uſe upon good con- ©P-7- 
ſideration by Deeds of Covenant to ſtand 

ſeiſed , or by Fines or c>mmon Recoveries, 

and may be ſued for by Writs of Afiſe of 

Navel diffeifin , Writs of Entry , Writs of 

Right , or other real Actions, or by Eje&ione 
firme. 
\ _ But upon a Leaſe for Lives of 'Tythes, no 

Rent can be reſerved to be recovered at or by 
the Common Law, for no Action of Debt will 
lie, or diſtreſs can be taken, &* ub; 
medium, ibi non eft jus. 
But upon a denuſe of 'Tythes for years a 

Rent may be reſerved, becauſe an Action of 
Debt will 1ye upon ſuch Leaſe upon the Con- 


n0n eff re- 


204 


2 Ed.C.ca.13. 


2 Inft.65. 
Dyer 179.b'.* 
PF. 


Plow.204-2. 
290 hb, 
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CHAP. XIS. 


The NineteenthChaptey fſhe'ws, wha 
barren Lands are free front th 
payment 0 Tythes within the Sts 
tute of 2 E.6.cap,13- 


N the Statute of 2 E. 6. there is a P7owiſoty 

this effec : 

That all ſuch barren Heath or 2vaſte Grind, 
ether than ſuch as be diſcharged from the 
payment of Tythes by A of Parliament , 
which befcre this time have lain barren' and 
paid no Tythes by reaſow of the ſame. barren 
neſs, and now be, on bereafter ſball be improve 
and converted into arable ground- or meadiw, 
ſhall from henceforth after the end and term 
of ſeven years next after ſuch improvement 
fully ended and determined, pay Tithe of Corn 
and Hay growing upon the ſame, any thing m 
thu Att to the contrary in any wiſe notwith 
ſtanding. 

This Clauſe was added for the encourage- 
ment of Tillage and Improvement of land; 
by water or otherwiſe ; and therefore though 
here be no words of diſcharge of rhe payment 
of T'ythes, during the firſt ſeven years, yet by 
a reaſbnable intendment;, the ſame ſhall be di 
charged from the payment of Corn and Hay, 
for the hrit ſeven years after the Improvement: 
and that is proved by the ſubſequent Clauſe, 
whereby it 1s provided ; 

That if any ſuch barren waſte or Heatl- 
ground haty before this time been charged wh 
Ed h _ 


the payment of any Tythes, and that the ſame 
be Pla improved and converted into Ara- 
bls or Meadow, that then the owner or owners 


hereof ſhall during the ſeven years next fol- 


lowing from and after the ſame Improvement, 
y ſuch kind of Tythes as was paid for the 
{ame before the [aid Improvement, any thing in 
this Att,Oc. 
So that it appears plainly by this Prowiſo, 


that it was the intent of the makers of this . 


Law only to free theſe improved Lands from 
the payment of ſuch Tythes as were produced 
by the improvement, which muſt be Hay or 
Corn, and no other. 

Next, ſuppoſe a Man. have barren Lands 
within this Law which are free from the pay- 
ment of T'ythes by Preſcription , real Compo- 
fition, 8c. It ſhould ſeem by the penning of 
the aforeſaid Proviſo, that he ſhould pay 
'Tythes for the ſame after the ſeven years, this 
Proviſo- only providing for ſuch Lands as are 
freed by ACt of Parliament. 

But that doubt ſeems cleared by the next 
precedent Proviſo in this very Act, whereby ir 
1s provided. 


That no Perſon ſhall be ſued or otherwiſe 


compelled to yield, give or pay any manner of 


Tythes for awy Mannors, Lands, Tenements or 
Hereditaments,whichby the Laws and Statutes 
of this Realm, or by any Priviledge or Preſcrip- 


flow, are not chargeable with the payment of 


any ſuch Tythes , or that be diſcharged by any 
Compoſition real. | 

So that this Proviſo preſeryes all former legal 
fiſcharges. | 
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But the great queſtion upon this Law i,, 


' what ſhall be ſaid to be barren Heath or waſte 


2 Inft.6 5 5+,” 
656. 


Dyer 1 70. p.5. 
Co.Ent. 462, 
463. 


6 E. 6. per 
Bendloes. 

2 Init.6 56. 
Hill. 9 Jac.C.B, 
ex motione 


Houghton. 


2 Int.6 56: 
More 9c9. 


Co.10.36.b-.- 
Ca.6.18.2.* 


Ground within this Law, and Sir Edward 
Coke defines barren Land in theſe words. 

Terra ſteril;s eſt terra mfecunda nullum fe. 
rens fruttum. Bur that definition will not hold 
in this Caſe, for it does appear by the ſecond 
Proviſo, that ſuch barren Lands are intended 
that are barren quoad Apriculturam, that is, 
ſuch barren Heath or waſte ground that of its 
own nature , without improvement by Lime, 
Marle, Manure,&c; will not bring forth Corn 
or Hay. 

But if Ground be not fit for Tillage , yet 
if it be not ſuapte natura barren, it is not 
within this Law. As if a Wood be ſtubbed 
and grub'd up, and made fit for the Plough, 
and” reduced to Tillage, it WY Tythes 
preſently ; for Wood-ground is Terra fertilis 
&- fecunda. 

So if Mariſh , Meadow or other Land by 
neglecting to ſcower the Trenches or Sewers, 
or by ſudden inundation be drowned ; or if by 
ill husbandry or negligence fertil Land be over- 
run with gorſs,whins, broom,fern, buſhes, briars, 
&c. yet they {hall not have the benefit of this 
Proviſo, becauſe of their own natures, they 
are fertile and apt for Tillage, and the Parſon, 
Vicar, &c. ſhall not loſe his 'Tythe by the ill 
husbandry of the Pariſhioner. 

If Lands were barren Heath or waſte Ground, 
at the time of the making of this A&t, and 
were improved , and had or might have had 
the benefit of this Law , and after return to 
their barrenneſs, the Owner of ſuch Lands ſhall 
not have the benefit of this Law a ſecond time 

upon 
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upon a ſecond improvement : but I take the 
Law to be otherwiſe, it the Lands had been 
improved before thetime of the making of this 
Law, and were then become barren again, for 
there I take it, upon a new improvement the 
owner of ſuch Lands ſhall have the benefit of 
this Law. 

Mariſh Lands new gained from the Seas, More 430: 
and Fen Lands gained from the freſh waters 3.Buſt. 165. 
by draining, banking, &c. are not within the 2 Init.656'." 
meaning of this Law to be freed from the pay- 
ment of Tythes, during the firſt ſeven years 
after the gaining. 

But the Determination of this point,which is 
or which is not barren Land within this Statute, 
commonly falls out to be determined by com- 
mon Jurors, which notwithſtanding the Dire- 

Ction of the Judge are ſeldom ſo favourable to 
the Churchas they ought. 

This Prowviſo'only charges the payment of 
Corn and Hay after the ſeven years, and the 4 
ſecond Proxiſo provides only for the payment 7 - SS, 
of ſuch like T'ythes as were formerly paid be- Aabract obs 
fore the Improvement, for the firſt ſeven years $t.of 2 E. "Ia 
after the improvement, and makes no proviſion Canons Pro- 
for the payment of other T'ythes , fave Corn ©/"*!-!- Cap. 
and Hay,after the ſeven years : So that it may is _=_ 
ſeem to imply a diſcharge of all Tythes, but III I hs 
Corn and Hay after the ſeven years: But to ils. Cap. Que. 
this I anſwergthat there being ſeveral Laws both #iam propter. 
Statute and Canon made formerly for the due ©*?- Ruoniam 
payment of 'T'ythes, and no negative words in pray, 
this ACt , it ſhall not abrogate thoſe Laws ta " 
the prejudice of the Church by implication, 


CHAP. 
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C HAP. XX. 


The Twentieth Chapter ſhews, what a 
real Compoſition is, and in what 


Caſes Lands ſhall be freed of the 
payment of Tythes by ſuch Compoſi. 


104 real. | 
Where Tythes Hat which we call a real Compoſition is, 
ſhall be diſ- where the preſent Incumbent of any 
nb tl Church , together with his Patron and Ordi. 


on, and what 3ArTy do agree by Deed under their Hands and 
it is. Seals, or by fine in the Kings Court, that ſuch 
Lands ſhall be freed and diſcharged of the 
payment of all manner of T'ythes for ever, 
paying ſome annual payment , or doing ſome 
other thing to the eaſe, profit or advantage of 
the Parſon or Vicar, &c. to whom the T ythes 
Co.4.44x: Qid belong : And theſe real Compoſitions have 
2 Inſt.655*." ever been held and allowed here in England 
pry Stud. to be a good Diſcharge of the payment of 
fol, 27 Tithes: And from theſe real Compoſitions it is 
; intended, all Preſcriptions de modo decimand; 
firſt took their riſe and beginning , mou | 
doubt moſt at this day have grown up from 
the negligence and carleſnefs of the Clergy 

themſelves. 
Vide Lindy. And ſuch Compoſitions may be made by the 
cap. Qgcniam Pariſhioner alone without the Patron and Or- 
proprer verbo 4;n2ry, but it then binds only for the life of 


nS the Incumbent, and will be avoided by his Re- 


matter. ſignation, Deprivation, or being abſent eighty 
days in a year , from hisCure,if he haye Cure 


of Souls. 


But 


Chap.20s O!zLaw of Tythes, 

Bur ir ſeems ſor of the Canonifts and Ci- 
wvilians are of Opinion, that all Compoſitions 
berween the Lay and gy to be diſcharged 
wholly of payment of 'T'yrhes, or to pay leſs 
in recompence than the full value, are invalid, 
'but otherwiſe between Clergy-men; but by 
the Common Law, which muſf govern here, 
there is no ſuch difference allowed, but all real 
Compoſitions made as aforeſaid are good and 
valid. 

But note, that no Compoſition made by Hob.176-- 
parol or wordof mouth only, and not reduced 
into writing under Hand and Seal , is binding 
at all, unleſs it be upon Record as by Fine, 
QC. 
But I conceive at this day no real Compo- 
ſition can be made to bind the Succeflor of 
the Parſon or Vicar that makes the ſame, for 
they are now reſtrained by the Statute of 
13 Eliz. to make any Grants other than for ,, y1 49.15; 
twenty one years, or for three lives, with 


the other qualifications mentioned in the ſaid 
AF. 


So that it ſeems clear to me, that Parſons 
and Vicars at this day, notwithſtanding the 
confirmation of the Patron and Ordinary, can- 
not charge their Benefices or any thing be- 
longing to them , other than for twenty one 
ears or three lives as aforeſaid, and that onl 
y Leaſes confirmed by Patron and Ordinary 
pf things uſually demiſed ; whereupon the ac- 
cuſtomed yearly Rent or more is reſerved, — @® 
So that what has been ſaid concerning. real ,© 
Compolitions is only to be intended :— # 
as were made before that and other Jater®** 
Statutes , for I take it a real Compoſſſion at 


lus 


— 
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this day will only bind the Parſon | him 
whilſt he is Parſon Reſident , and ſerving the 
Cure, quod nota. 

More 915. And it hath been held, that if there be 
two Proprietors or Farmersof 'T'ythes , tha 
an agreement with the one ſhall bind his Com. 
panion. 

Lindwoodcap. The Canon Law allows a Compoſition with 

Quoniam prop- Lay-men for Tythes received , but not for 

rer verbo Re- Tythes to Come. | 

ER 1; See a Decretal of Alexander the Third, 

44g whereby the Pope confirms Compoſitions be- 


I.1.445-C.2. : 
Statuimus, =Owixt Clergy-men. 


Chap.21. Oz Law of Cythes; 


CHAP. XXL. 


The One and Twentieth Chapter 
ſbews, what Monaſtery Lands are, 
or may be free from the Payment of 

Tythes. 


T is without Diſpute, that none of the Abby Jones 31 7.7. 


and Priory Lands, that came to the Crown 
by the Statute of 27 FH. 8. or before, are freed 
or diſcharged of the payment of 'T'ythes by 
the Statute of 3 1 H.8.c.8.or by any other Law 
or Act of Parliament. 

But in the Statute of 27 H. 8. there was a 
Prowiſo, that notwithſtanding that ACt the 
King might by his Letters Patents under the 
ru Seal of England continue any of the 
aid Monaſteries, and that Provi/o is left out of 
all the modern Prints, only Ra#fal in his a- 
bricging of that Statute makes ſome mention 
of it. 

Now the Reader muſt obſerve once for all, 
that all Monaſteries under two hundred pounds 
per annum were to have been diſſolved by the 
Statute of 27 H.8. and are therefore aftally 
called the ſmaller Abbeys, and thoſe of two 
hundred pounds a year and upwards were not 
diflolyed till the 31 year of H.8. and are com- 
monly called the greac Abbeys. 

And upon theſe two Statutes this Caſe late- 
ly hapned in the Exchequer Chamber be- 
tween Walklate Farmer of the ReCtory of 
Utoxater in the County of Stafford to the 
D. of Windſor,and Wilſhaw owner of the Farm 

ul 


188+," Stat. 
27 H.fc.28. 
What Monaſte- 
ry Lands ſhall 
be freed from 


payment of 


Tythes. 


g1 H.$.c.13. 


3i H.8.c.8. 


The Clauſe of 
31 H.9. that 


frees Abbey 
Land:, 


The Parſons-Counſelloz: Partif, 
in that Pariſh, that was parcel of the poſſe. 
ons of the Abby of Croxien in the fame 
County, which was one of the ſmall Abbeyg, 
and of the Ciitertian Order ; which Order 
was freed of the payment of 'T'ythes, as ſhall 
be ſhewed hereafter , and this. Abbey was dif- 
covered by the defendant Wilſhaw to be con- 
tinued by Letters Patents under the great Seal 
of En Ee and fo not diflolved till the Sta: 
tute x 31 H.8. whereupon the Defendant was 
diſmiſſed, and the Court clearly held the Land; 
diſcharged of payment of 'T'ythes by the Star, 
of 31H. 8. 1 mentionthis Caſe for the ſingy. 
larity, not for any nicety in the Learning of 
it, 

By the Statute of 3 1 H.$. before mentioned, 
there is a clauſe to this effect. 

That the King and his Patentees, which then 
had, or then after ſhould hawe any Monaſteries, 
Abbathies, Priories, Nunneries, Colledges, Heſ- 
pitals, Houſes of Friars, &c. or any Mannors, 
Lands, &c. which did belong to them , ſhould 
have, hold, retain, keep and enjoy the ſail 
Mannors, &c.. according to their Eſtates and 
Titles diſcharged and acquitted of the payment 
of Tythes as freely and im as large and ample 
manner as the ſaid Abbots,&c. or any of them 
had, held, occupied, poſſeſſed, uſed, retained, 
enjoyed the yh or any part thereof at thi 
days of their diſſolution. 

And the Reader is to obſerve , that the Ab- 
bots, &c, at the time of their diffolution held 
their Lands diſcharged four manner of | 
and regular ways, which were allowed by the 
Laws of this Realm, to wit, 


1B 
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x . By the Bulls of Popes. 2. By real Compo- Hob. 297'- 
ftions with the Parſon, &c. Patron and Ordi- £9**. 
nary. 3- By Preſcription: And 4.By Order. 
But there is another ſort of diſcharge,though 
not a legal one, has been allowed 1n this caſe 
tomake a fifth ſort of diſcharge, and that is 
perpetual unity, where the Abbot has had the 
Rectory of any Church and Lands in the ſame 
Pariſh time out of mind, which have been held 
free from the payment of 'T'ythes by all the 
time of memory,and of theſe ſeveral diſcharges 
I will ſpeak in order. 
And firſt of diſcharges by the Popes Bulls it 
is to be' underſtood, that when the Pope uſurped 
a power over the Clergy here in England , he 
did at his pleaſure grant Exemptions to this 
or that Abby, or to whomellſe he pleaſed to be 
freed from the payment of T'ythes which was 
allowed as a good diſcharge againſt the Parſons 
and Vicars, who in many places ſuffer by theſe 
Bulls to this day, theſe Bulls being turned into 
Preſcriptions, &c. 
The ſecond fort of diſcharges was by real! 
Compoſitions between the Parſon or Vicar, 
and the Abbots, Priors, &c. confirmed by the 
Patron and Ordinary: of theſe we have ſpoken Rea! Corpe/- 
at large before in the 'T'wentieth Chapter, and *#%” 
therefore ſhall not repeat it, but pals to the 
third ſort of diſcharges. 
The third ſort of diſcharges is by Preſcrip- 
tion, of which we have likewiſe ſpoken at large 
before in the Sixteenth Chapter,to which I ſhall 
refer the Reader. 
I ſhall only obſerve to the Reader again in 
this place, that the Abbots, Priors, and other 
Religious perſons might preſcribe generally to 
| 5 be 
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2 Inſt. 653. 


Diſcharge by 
Order. 
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be free from the payment, or to be diſcharged 
of the payment of T'ythes without any recom- 
pence to the Parſon, &c. but a Lay-man 
could not preſcribe abſolutely to be free from 
payment of T'ythes, but ſub modo, that is, 
paying or doing ſomething to , or for, the 
Parſon, Vicar, &c. in recompence and fatiſ- 
faction of the 'Tythes, as you may at large 
{ce in the Chapter here before. 

And it is to be obſerved , that no Abbot, 
Pricr,8c. could make any ſuch Preſcription by 
the Common Law , that was not founded be- 
fore the time of memory,thar is before the firſt 
year of R.1. which is the time of the limitation 
of all Preſcriptions at the Common Lay, 
which rejects the practice of the Canon Law, 
which,as ſhould ſeem,allows the limitation of a 
Preſcription or Cuſtom to 4.0 years. 

It may reaſonably be demanded, how this 
manner of diſcharge can be made out at this 
day, fince there is now no Perſon living , that 
can prgve how the Abbots held and enjoyed 
their Lands; to which I anſwer, that what 
was done before the diffolution of Abbeys muſt 
now be proved by what has been done fince; 
for if Monaſtery Lands have been held all the 
time of memory ſince the diffolution , freed 
from the payment of T'ythes, it ſhall be in- 
tended , that they were ſo held before ; and 
- 60g they have not paid or been queſtioned 
Ince. 

The fourth fort of diſcharge is by order, 
and this diſcharge alſo for the moſt part de- 
pends upon Popes Bulls or Grants , who at 
pleaſure granted exemption to what orders they 
pleaſed. 


About 


| 


* H4the Ciſtertians attempted to have enlarged 
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About the Year of our Lord 1 150. the moſt Cauſe 164.1 
Religious Orders then in being were diſcharged <ccimas. 
of the payment of Tythes ; but about that an no ri 
time Pope Adrian the Fourth reduced them to (;,, .,. 
Ciſtertians , Hoſpitalters and Templers , and 
about the Year 1215. Pope Innocent the Decret. Grego- 
Third added the Pramonſtratenſes. But the 7! <x parte tua 
Priviledges granted to theſe Orders extended -— 27s wgrnchiY 
only to the Lands, theſe Orders held in their ,.; : 
own manurance , and not to any which was pyer 277,278. 
held by their Tenants or Farmers. 4 Concil.Lat. 


about the beginning of the Reign of ©2156» 
4 - 5 'S Tow 16.4.1. 


: 6.8 . c.2. Decim. & 
their Priviledge to their Tenants and Farmers, |; queti fun, 


which tending to the ruine of many poor 
Parſons and Vicars that had cure of Souls, was 
complained of in a Parliament held in the 
ſecond year of H4.whereupon it was enacted, 
that not only the Ci/fertians , but all other 
Orders that put any Bulls in execution for the 
diſcharging any of their Lands from the pay- 
ment of T'ythes in the hands of their 'Tenants 
and Farmers, ſhall incur a Premunire, thart is, 
forfeit all their Goods and the profits of their 
Lands during lite, and be likewiſe impriſoned 
during the offenders life : which gave ſuch a 
check to that proceeding , that I do not find 
any thing of that nature after attempted. 

Fhe Templers after in the Council of Vien- The Temp/ers. 
ua, Which was held in the year of our Lord > Inſt.4;2-.” 
1311. and in the fourth year of E. 2. were 
condemned for Hereſie ; and all their poſſeſſi- 
ons by Act of Parliament made in the x7 year 
of the ſame King, were transferred to the Hoſ- Scat. 7 E.2.c! 
pitaliers or Knights of St. Fob of Feruſalem, 
who enjoyed them ill the thirty ſecond year of 

> the 
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32 FL.8.6-24- theReign of King H.8. at which time by Ag 


Kelway I 7 4.2. 


Where the leſſer 
Abbeys may be 


of Parliament they were ſetled upon the 
Crown. 

Bur where it is faid in Kelway, that the 
Templers were condemned of Hereſie in the 
8. year of E.2. and their Lands given the fame 
year to the Hoſpitalters, it isa great error; for 
it is clear, thatthe Council of Vienna was held 
in the fourth year of that King, and chiefly cal 
led againſt the Templers ; and ir 1s as clearthat 


their Lands were not here in England ſetled 


upon the Hoſpitaliers till the ſeventeenth year 
ot the ſaine King. : 


And though the Lands of the lefler Mons- 
ſteries be not within the benefit of the Statute 


Feed of Tythes.of 31 H. 8. to be freed of the payment of 


Jones 3.372, 
3 7 30 


'Tythes; yet they ought to enjoy all ſuch pri 
viledgesas are annext to the Land , and there 
fore ſuch Lands in whoſe hands ſoever they 
comegſhall be freed of the payment of 'Tythes; 
by real Compoſitions and Preſcriptions de mods 
decimandi, but not by Preſcriptions de non ae- 
cimando, unity of poſlefſion, Order or Bulls of 
Popes : but in all thoſe caſes the Parſons and 
Vicars have the advantage by the diffolution 
of all thoſe Abbeys that were diſſolved by the 
Statute of 27 H.5. For the Parſons and Vicar: 
ſhall in ſuch caſe be reſtored to their Tythes 
again, which in all Juſtice they ought in all 
other caſes,if the Parliament had been pleaſed. 

The lefler Monalteries, that is, which were 
under 200 /. per annum of the Orders of C- 
ſtertians and Premonſtrateuſes were , as has 
been ſaid, diſſolved by the Statute of 27 H. 8. 
have loſt the priviledge of being diſcharged of 
the payment of 'T'ythes, unleſs they were m= 
tinue 
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tinued as the Abby of Croxden was ; but thoſe 
Monaſterics of thoſe Orders that came to the 
Crown by the Statute of 31 H. 8. retain the 
priviledge of thoſe Orders in not paying 
Tythes. But this is to be underſtood only tor 
ſuch time as the Owners hold them in their 
own manurance ; for it they let them out to 
Tenants, they ſhall have no more privilcdge 
than the Tenants of thoſe Orders of the C+ 
ſtertians and Premonſtratenſes had, which was 
none at all. 

But note,that if the King after the diſlolution Jones 243 ,&c. 
of the leſſer Monaſteries(which had been of any <2: 1*<©07- 
of the Orders that were diſcharged of the pay- Ty a 
ment of 'T'ythes)had granted any of their Lands !:J:» 4bbey: 
toany of the greater Monaſteries which were granted to the 
not diſſolved till the Statute of 5 1 74.8.yet thoſe bigger 0k 
ſhall not retain the Priviledges the Abbots had J'***: 
at the time of the former difloltion ; the right 
immediarely reverting by the Giſfolution to 
the Parſons and Vicars to whom the 'T'ythes 
of right did belong, the greater Abbeys could 
not hold them legally diſcharged at the time of 
the ſecond diflolution: So that there is a mani- 
feſt difference berween this and the cafe of 
Walklate and Wilſhaw before remembred, for 
in that caſe the Monaſtery was continued and 
not diſſolved till the Statute of 3 1 H.8. 

And it 1s to be obſerved, that no Lands ac- Lezds prr- 
quired by any of the Monaſteries of thoſe chaſed after 
Ocders which were fo freed from payment of the Privileages 
Tythes after the Council of Lateraz , which *#Y _-_ 
was in the year of our Lord 1215, and by egy PRIDE. 
conſequence none that were founded after that Can.s 5. 

Council, are diſcharged of the payment of Seldens hiſt.of 
T'ythes, either in their own or their Tenants D726 1751 
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hands, for by that Council the Priviledge was 
limited to ſuch Lands as theſe Orders had at 
the time of that Council. 

And although any Abbey-lands of the great 
Abbeys which were of the Ciſftertian and 
Pr exmonſtratenſian Orders were in the hands of 
Tenants for years at the time of the diffolution, 
yet the King and his Patentees after the Leaſes 
determined ſhall hold them diſcharged , whilſt 
the Patentees and Owners hold them in their 
own hands, but the Kings Tenants ſhall hold 
them diſcharged becauſe of the Royal Preroga- 
tive of his Perſon not being intended fit for 
Husbandry. 

Having now faid thus much -of the four le- 
gal manner of diſcharges before-mentioned, I 
{hall proceed to that of perperual unity, which 
cannot be faid to be a legal diſcharge of the 
payment of 'T'ythes : Yet becauſe the Abbots, 
Priors, &c. at the time of the diflolution held 
the Lands diſcharged of the payment of Tythes, 
though not legally diſcharged of 'Tythes , it 
hath been refolved by many Judgments and 
ſetied, that this is a good diſcharge within the 
meaning of the forefaid clauſe of 31 H.. 
Now that which we call a perpetual unity 1s, 
as hath been ſaid, where an Abbot, Prior, &c. 
time out of mind hath been ſeiſed of the Lands 
out of which the 'T'ythes ariſe,and the Rectory 
within which Pariſh the Lands lie. 

And it is to be obſerved that every perpetual 
unity, that ſhall diſcharge the Lands from the 
payment of 'T'ythes, muſt have theſe four qua- 
lities. 

Firſt, Tt muſt be jufta, that is, by good and 
jawtul Title. 
fi Secondly, 
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Secondly, It muſt be perpetual, that is, the C01 1.44.b\. 
Abby muſt be founded and endowed with the Hob. 3 00". 
Land and ReCtory before the time of memory, 
which by the rules of the Common Law, as 
has been ſaid, muſt be before the farſt Year of 
R. x. for if by any Records , Deeds , or other 
legaland good evidence it can be made appear, 
that eirher the Land or Rectory came to the 
Abby fince the faid firſt year of R.1. the union 
is not perpetual: and yet it the Appropriation 
be ancient, as in the time of E. 4. or before, 
though the Lands cannot- be diſcharged upon 
the ſcorc of perpetual unity ; yet they may by 
Preſcription, if in truth the Lands were held 
diſcharged of the payment of T'ythe. 

Third/y, Such unity as ſhall diſcharge lands 
of the payment of 'T'ythes within this Law, 
muſt be £qualz, that is, the Abbots, Priors,&c. 
mult be ſeiſed in Fee-ſ1mple, as well of the lands 
upon which,&c. as of the Rectory. 

Laſtly, Such unity muſt be /ibera , that is, 
free from the payment of any manner of 
T'ythes ; for if their Farmersat will, years, &c. 
have paid any manner of 'T'ythes to the Ab- &,,,c.,; 
bots, Priors, 8&c, or their Farmers of the Re- "37 wa 
Ctories, the perpetual unity will not ſerve. And 
therefore where ſuch perpetual unity is pleaded 
in diſcharge of T'yrhes, the adverſe party may 
reply, That the "Tenants or Farmers before the 
diflolution paid ſome ſort of T'ythes , and fo 
avoid the perpetual unity. 


- Having firſt given the Reader ſatisfation 
that all the lands that came to the Crown by the 
Stat. of 2.7 H.8. and before, can have no benefit 
of the diſcharge given by the Stat .of 31 H. 8. 

T 
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and having alſo ſhewed how many ways Lands 
may be diſcharged from payment of Tyrhes, 
thar came to the Crown by the ſaid Statute of 
31 H.. Ir reſts now that I ſhould ſay ſome: 
thing of thoſe Lands that have fince come to 
the Crown by the Statutes of 32 FH. 8. cap.24. 
37 H.S.cap.4. and 1 E.5.cap.14- 

It is a Kule taken in the Archbilhop of Cam, 
terburies Caſe, that neither the letter, nor the 
meaning of the Statute of 31 H. 3. extended 
to free or diſcharge any Lands from the pay. 
ment of T'ythes, fave thoſe that came to the 
Crown by that Act ; for as that Book fays, it 
is abſurd that the branch of the Statute of 31 
H. 8. concerning 'T'ythes , ſhould be extended 
to a future Aft, that the makers of the Sta- 
tute of 31 H.8.without the Spirit of Prophelie, 
cou'd not have the preſcicnce of. 

And as to thofe that came to the Crown by 
the Statute of 32 FH.S. c.24. it was adjudgedin 
the Caſe of Spurling and Quarles , that they 
are not diſcharged of the payment of T'\ythes. 

And after in the Caſe berween Urrey and 
Bowyer 8 Facobi in the Common Pleas this 
point was moved again, and the Court was di- 
vided. 

But there is a latter Judgment that ſeems to 
oppoſe theſe former retolutions, *g was between 
one Fitton and Sir Richard Weſton, that was 
afrerward Lord Treaſurer, Trin.14.Car.1.B.R. 
and the queſtion was, whether thoſe Lands of 
the Hofpiyalicrs that came to the Crown by the 
Statute of 32 H.$. eap.24. were diſcharged of 
the payment of 'T'ythes by that Statute of 
32 H. 8. or by the former Statute of 21. and 
in that Caie Dedridze and fones Juſtices , heid 
: thar 


«4 
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that they were diſcharged within the Statute of 
31 H.8. and they did in effect deny the Books 
before cited to be Law, the Chief Juſtice Hide 
was of opinion that they were not diſcharged 
by the Statute of 31 H. 8. but by that of 32. 
So that by their three opinions the Defendant 
Sir Rich. Weſton had Judgment; but Whitlock 
was of opinion, that thoſe Lands were not dit- 
charged of the payment of 'T'ythes by the one 
Statute or the other: Now upon the whole 
matter I ſhall ſubmit to the Judicious Readers 
Judgment, whether this latter reſolution be of 
any weight to ſhake the former reſolutions , 
ſince in this caſe though there were three for 
giving Judgment forthe Defendant, yet to the 
point controverted upon the Statute of 31 FT. 
$. there were two againſt two , and thar they 
were not diſcharged by the Statute of 3 2. there 
were three againſt the Chiet Juſtice Hide. So 
that I conceive the Law remains according to 
the former reſolutions, that there are no Lands 
freed from the payment of T'ythes by any Sta- 
rute, but thoſe that come to the Crown by the 
Statute of 3 1 H.8. ramen inde quare. 


If an Abbor, Prior, &c. that by Order, Pre- $yderfin 320: 


ſcription, &c. held his Land diſcharged of rhe 
payment of 'T'ythes, had granted away his 
Land to a Colledge, &c. the Colledge ſhould 
not hold then diſcharged. 

I muſt confeſs I have met with no Judg- 
ments upon thoſe Lands which came to the 
Crown by the Statute of 37 H: 8. but thoſe 
being the ſame with thofe that 'came to the 
Crown by the Stature of 1 E.6.cap.14. I con- 
ceive neither thoſe that came to the Crown by 
ether of thoſe latter Statutes have any privi- 

ledge 
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ledge art all, and it is agreed in that -very ca 
Jones 185., of Witton and Weſton, that thoſe Lands thy 
Co.2.47.4, came to the Crown by 1 E. 6. could not hays 
any benefit by the clauſe of diſcharge in the 
Statute of 31 H.8. 
So that I ſhall conclude, that there is ng 
Land can have any priviledge at this day to he 
diſcharged of 'T'ythes that belonged to the 
Abbots, Priors,&c. but ſuch only as came to the 
Crown by the Statute of 31 H.8.cap.1 }. 


CHAP. XXII, 


The Two and Twentieth Chapter 
ſhews, what Perſonal Tythes art, 
and in what manner they are pays 


able. 
Lindwood cap. HE Canoniſts dehne Perſonal 'T 'ythes 
Quoniam thus. 


propter verb. Decime perſonales ſic diff , quia potius m 

un perſo- reſpettu perſone ſolvuntur quam ret, ut puta de 

What Perſonas 7tificio, negotiatione & militia. And by the 

Tythes are, and Canon. 

where payable, Decime perſonales ſolvantur de artificibus 

72: Cano. Ox mercatoribus, ſcilicet de Iucro negotiations, 
ſimiliter de carpentariis, fabris, camentariis, 
textoribus , pandoxatricibus , & omnibus aliis 
operariis ſtipendiariis,ut videlicet dent decimas 
de ſtipendis ſuis , niſi ſtipendiarii ipſs aliquid 
certum welint dare ad opus vel ad lumen Ec- 
cleſiz, ſi Rettori ipſius Eccleſiz placuerit. And 

Verbo negotia- Mr. Lindwood in his Gloſs adds, 

riogis. Et ſcias quod in iſtis decimis mere perſona- 


libus, 
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libus, que confiderantur ex ſolo Iucro, deducun- 
tur expenſe tam in re quam Circa rem & extra 
rem fat. Et nota, qued de ſolo Iucro debetur 
bac decima; unde fi emens mercem eam non 
vendat, ſed donet wel ſibi retineat, non tenetur 
decimare, quia non lucratur. 

So that it appears by the Canon Law, that 
every one ought to pay for a Perſonal T'ythe a 
tenth part of all his clear gains, deduCting all 
his charges and expences for a perſonal 'T'ythe ; 
but if a man buy Merchandizes,and do not ell 
them to profit, or give them, or make uſe of 
them himſelf, no 'T'ythe is to be paid, becauſe 
there is no gain madeof them. 

Now let us ſee,what the Statute of 2 E.6.ſays 
to us concerning perſonal 'T'ythes ; and by that 
Stature it is enacted, 


NY 


2 E.6.c.1 3, 


That every perſon exerciſing merchandizing, The Statute for 
bargaining and ſelling, clothing, handicraft, or perſonal Tythes, 


other art or faculty, being ſuch kind of perſons, 
as then before within forty years had accuſto- 
mably uſed to pay ſuch perſonal Tythes , or of 
right ought to pay(other than ſuch as be commox 
þ nf ans ſhall yearly pay for his perſonal 
Tythes the tenth part of bis clear gams , his 
charges dedutted. 

And where handicraft men have uſed to pay 
their Tythes within this forty years, the ſame 


Cuſtom of Tythes is to be obſerved; and if 


any perſon refuſe to pay his perſonal Tythes, 
Oc. E [hall be Inofel bs the 14m if the 
ſame Dioceſs to call the ſame party before him, 
and by his diſcretion to examine him by all 
lawful and reaſonable means , other than by 
the parties own corporal Oath concerning the 


true payment of the ſaid Tythes. 
This 
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This Act of Parliament reſtrains the Canon 
Law in two thin-'s ; hrit, where the Canon wx 
general, that all perſons in ail places ſhould 
pay their perſonal 'I'ythes, the Act reſtrains i 
ro ſuch kind of pertons onlv, as have accy. 
ſtomably uſed to pay the ſame wirhin fort 
years before the making of the Act. Secondly, 
whereas by the Eccletaftical Laws they might 
before this Act have examined the party upon 
his Oath concerning his gain ; this ACtreſtraing 
that courſe, fo rhat the Party cannot be exami. 
ned upon Oath ; and by this Act the Day: 
Jabuurer js freed of the payment of his perſo- 
nal TI ythes. 

It cannot be intended upon this At, thatif 
ſuch T'ythes have bcen ſometimes paid within 
forty years, that they are therefore due, but 
they mult have been accuſtomably , that i, 
conſtantly paid for forty years next before the 
ACt. | 

And if it be demanded how ſuch payment 
muſt now be proycd forty years before the 
making, of the ſaid Act? I anſwer, as in other 
like caſes @ pyſtertore, by what has been done all 
the time of memory fince the Act. 

There has been ſome queſtion amongſt the 
School-men and Canoniſts , whether perſonal 
'T'yrhes ought to be paid of unlawful gain, to 
which you ſhall hear what a great 5chovl-man 
and Doctor fays : 

Quod fi aliqua male acquiruntur dupliciter 
uno modo, quia ipſa acquiſitto eſt injutta , puts 
que acquiruntur per rapinam , furtum ſeu uſi- 
ram, que homo tenetur reſtituere-, 1n0n autem 
de ers decimam dare, tamen ſi aliquis ager ſ# 
emptus de uſura , de ſruttu efus tenetur u/ 

rarits 
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rarius decimas dare, quia frucÞ:z ili non ſunt 
de uſura, ſed ex Dei munere : quadam wero 
dicuntur male acquiſite , quia acquiruntur ex 
turpi cauſa, ficur de meritricio & histrionatu, 
& aliis buju[msdi, - que non tenentur reſt ituere 
unde de talibus tenentur decimas dare , ſecun- 
dum modum aliarum perſonaliuum decimarum, 
tamen Lecleſia non debet eas recipere, quamaiu 
ſunt in peccato , ne videatur eorum peccatis 
communicare, [ed poſtquam penituerint, poſſunt 
ab eis de hus recipi decime. 

So that by this great DoCtors opinion 1t Lindwood cap. 
ſeems, thar of ill gotten gain, of which reſti- Quoniam 
tution caght go be made, no perſonal 'T'ythe is Propter verb. 
due, and yet if by ill gotten gain a helu be n. prope ar 
purchaſed , 'T'ythe ouzhr to be paid of the Gren. deer, 
fruits thereof : but of ill gotren gain,where no cap. e tran. 
Reſtitution is to be made, there 'T'ythes ought mifla 2» the 
to be paid, but not received by the Church, till G9 verbo 
the finner have repented him of the evil , and *<: 
after ſuch repentance the Church may receive 
them. 

Theſe perſonal 'Tythes are accounted a- 
mong(t the offerings, of which we are to ſpeak 
next, and ought by the Pariſhioner to be of- 
fered to the Church where due; but I am of 
the opinion of him, that ſaid, He decime per- 
ſonales magis difficultate & ſubiilitate quam 
utilitate exiftunt. 

It hath bcen rcfolved, that Servants in Huſ- py. ; - 46. 
bandry ſhall nor pay any perſonal T'ythe. Ein 

Hawking, Hunting, Fiſhing, Fowling, &c. 

fall under theſe Rules of perſonal T 'ythes. 
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CHAP. XXII. 


The Twenty Third Chapter ſhews. 
what Oblations,Offerings Sc. are, 
and where due. 


(Ye are defined by the Canoniſts to 
BE. 


Quacunque a piis, fidelibus Chriſt ianis ofe- 
runtur Deo & Sante Eccleſie,five res ſoligfrue 
mobiles ſint, nec refert an legantur Teſt amento, 
aut aliter donentur. 

It ſhould ſeem , that in the time of Popery 
there was an expectation, that every one pre- 
ſent at Maſs ſhould offer ſomething ; for Sant 
Gregor] tells us, Quod omnis Chriſtianus pro- 
curet ad miſſarum ſolennia aliquid Deo offerre. 

And by a Canon in the Council Marzſc. it 
is decreed, ut omnibus dominicis diebus altaris 
oblatio ab ommibus wviris & mulieribus offera- 
tur, tam panis quam vini , ut per has imm- 
lationes,@#c. | 

But Becanus a learned Jeſuite 1s more mode- 
rate; for he tells us, Quod nemo tenetur ad illas 
Oblationes, niſt wel neceſſarie ſint ad ſuſtenta- 
tionem miniſtrorum, wel conſnetudo ad eas ali- 
cubz obliget. : 

And theſe Offerings belonged properly to 
the Prieſt or Miniſter of the Church or Place 
where they were made ; for ſo is the Canon of 
Pope Damaſus. 

Quod Oblationes que intra ſanftam Eccle- 
fiam offeruntur, tantummodo $acerdotibus qui 
6 vc ſervire videntur , licet comedere & 

abere,CFc. But 


) 
1 
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But it ſhould ſeem, that private Chappels 


carried away many of the offerings belonging 
to the Mother Churches, to avoid which Orho- 
bonthe Popes Legate here made a Canon to re- 
medy that miſchief to this purpoſe, 

Quod Capellani miniſtrantes in Capellis hu- 
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Cap. De Obla- 


juſmodi, que ſalvo jure matricis Eccleſie ſunt tionibus. 


conceſſe, univerſas Oblationes & cetera que 
ipſis non recipientibus ad Eccleſiam matricem 
provenire deberent, ipſius Eccleſia Rettori ſine 
difficultate reſtituant, cum illud tanquam alie- 
num,juſte nequeant retinere. Sz quis autem Ye- 
ſtituere contempſerit, ſuſpenſionis vinculo , quo- 
uſque reſtituerit, ſe noverit innodatum. 

So that it ſeems by this Canon, that Chap- 
pels that had Parochial Rights, the Chaplains 
of them might retain the offerings, but where 
the Parochial Rights were ſaved ts the Mo- 
ther Church, the Chaplains of ſuch Chappels 
were to account to the ReCtor of the Mother 
Church for the Offerings made at ſuch Chap- 


pels. 


There was another Canon made by $:70n Cap-Quia qui- 


Mepham Archbiſhop of Canterbury, and his 
Clergy in the year of our Lord 1 325.reciting, 
uia quidam maledictionts filit in nuben- 
tium ſolennis , purificationibus mulierum, mor- 
tuorum exequiis, & aliis, in quibus ipſe dominus 
in miniſtrorum ſuorum perſonis ſolebat obla- 
tionum libamine populariter honorari, ad unius 
Denarii, wel alterius modice quantitatis obla- 
tionem , populi devotionem reſtringere ſunt 
moliti, reſiduum oblationis fidelium ſuis pro 
libito, wel alienis uſibus multoties applicantes : 
Praeſentis declaratione Conſilii declaramus & 
pronunciamus , omnes & ſingulos in premiſe, 
vel 


dam maledi- 
Ctionis,&c. 
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wel eorum aliquo impoſterum delinquentes, win. 
culo majoris excommunicationis involwyi, 

So that upon the whole matter it appearg, 
there were ſome offerings free and voluntary, 
which the Pariſhioners or others were not 
bound toperform, but ad libitum. There were 
others by Cuſtom certain and obligatory, a; 
thoſe for Marriages, Chriſtnings, Churching of 
Women, Burials,&c.and that theſe were all due, 
and belonged to the Pariſh Prieſt or Miniſter, 
that officiated at the Mother Church or Chap- 
pels, that had Parochial Rights ; the other 
Chappels that had nor Parochial Rights, were 
to account to the Rector for the Pariſh 
Church: now let us fee, what the Statute of 
2 E.6. ſays, by which it is enacted, 

That all and every Perſon and Perſons, 


The Statute for which by the Laws and Cuſt Ooms of 4 his Realm 


Offerings. 


ought to make or: pay their offerings, ſhall yearly 

from thenceforth well and truly content or pay 
his or their offerings to the Parſon, &c. of the 
Pariſh or Pariſhes, where it ſhall fortuneor bap- 
pen bim or them to dwell or abide,@c. 

Theſe Offerings which were free and vo- 
luntary are now vaniſhed, and are not compre- 
hended within this Law ; but thoſe that were 
cuſtomary and certain, as for Communicants, 
Marriages, Chriſtnings, Churching of Women 
and Burials, are confirmed to the Pariſh Prieſt, 
Vicars and Curatcs of the Pariſhes, where the 
parties live that ought to pay the ſame; and 
they are only recoverable. in the Spiritual 
Court,or an Action (I conceive) may be formed 
tpon this Statute at Common Law. 


CHAP. 


Chap.24 MO: Law of Tythes. 


CHAP. XXIV. 


The Twenty Fourth Chapter fhews , 
what Mortuaries are, and in what 
Caſes they are due at this day, and 
how much t#s to be paid for the 
ſame. 
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Y a Provincial Canon made by Sim We, and 


; Langham Archbiſhop of Canterbury and pi 


his Clergy , in the year of our Lord 1378. it 
was decreed. 


7: is due for 


Mo7*uarics. 


Quod fi decedens tria wel plura cujuſcunque cy.Sautm 
generis in bonis ſuis habuerit animalia , optimo & intia,&e. 
cut debitum de jure fuerit reſervato : Eccleſia Tie Couon. 


ſuz, aqua Sacramenta recepit, dum wviverit, 
ſine dolo fraude ſeu contradittione qualibet pro 
recompenſatione ſubtractionis decimarum per- 
onalium , nec non & oblationum , ſecundim 
melius animal reſervetur pot obitum pro ſalute 
anime ſug Eccleſie ſues hujuſmodi liberan- 
dum : quod ſi du? tantum in bonis decedentis 
extiterint animalia, de manſuetudine Eccleſie 
exattio quelibet nomine mortuarii remittatur : 
quodque {i Mulier wviro ſuperſtite obierit, ad 
ſolutionem mortuaru minime coerceatur ; Sed 
ft poſt obitum mariti, in domo cum familie regi- 
mine vidua per annum ſupervixerit , juxta 
formam ſuperins ſcriptam ad mortuarium ob- 
ligetur : Hac autem interpretatione , conſue- 
tudini laudabils ſuper mortuariis in noſtra pro- 
vincia aliter obſervare notumus prejudicium 
general; ; quin ſi decedens numerum hujuſ- 
modi animalium habucrit ſeunon habuerit wirw? 


V aus 
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aut uxor prius vel pot deceſſerit, ſuper praſtu- 


tione moriuarii conſuetudo Eccleſiaſtica obſer- 
wvetur: ad ſolutionem autem debiti de jure we] 
con{uetudine mortuarii renuentes, volumus 
ordinarios locorum cenſura Eccleſiaſtica cu. 
artt art. 

How far this Canon was obeyed in Enp- 
land 1 can give no account, but I have not 
found the Engliſh willing to have their Eſtates 
taken from them by Canons, nor have found 
that any Prohibitions have been granted in 
caſe of Mortuaries ; nor have I obſerved any 
complaints in Parliament againſt them (fave 
that 2 R.2. it is prayed that Parſons and Vicars 
might not require Mortuaries of the Armour of 
any Man ; but that it might remain to their 
Executors ) till the 21 H, 8. and then they 
were ſetled by Statute as follows, 

St.21 H.8.c,*, I. That no Man ſhould pay a Mortuary mn- 

The Statute for Jeſs he died poſſeſſed of Goods to the walue of 

Morzuartere ten Marks, that 15, ſix pounds thirteen ſhillings 
. and four pence. 

2. That no Mertuary ſhould be paid or de- 
manded, but in ſuch places where they have 
ſed to be paid or given, 

3. That they ſhculd be paid but in one place, 
and that at the parties moſt uſual dwelling 
and habitation,and there but one Mortuary, and 
that after the rate following, that is 10 ſay, 

4. That if the decedent at the time of bis 
death, had in mwveable Goods to the walue of 
ten Marks clearly, his debts firſt paid and uw 
der the ſum of thirty pounds, then he ſhould pay 
zhree ſhillings and four pence and no more, and 
this mutt be in moveables, and not in Chaittels 


as Lea(es fur years,Cc. 
ſes fer «. Th 


[ 
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> |. 5. That if the decedent died poſſeſſed of 

* moveables of the walue of thirty pounds, and 

e] under the walue of forty prunds , to pay ſix 

er ſhillings and eight pence for a Mortuary. 


0. 6. If the decedents Goods be of the value of 
forty pounds or upwards,then to pay ten ſhillings 

p- for a Mortuary. 

ot 7. That no married Weman, Child, or Per- 

_ fon not keeping Houſe ſhould pay any Mertuary, 

id nor a wayfaring Man, or other that was not 

F reſident where he died, but thoſe to pay where 

T, they were laſt reſident. 

Ve 8. The Parſon or Vicar are wot by this Act 

rs barred of any Legacy given, or Offering to be 

of made tothem. 

an g. No Moriuaryto be paid in Wales, Callis 

T] or Barwick, cr in the Marches of Wales , but 
where accuſtomed. | 

wy io. It is provided that the four Welch Bi- 


of ſhops,and the Archdeaconof Cheſter may, not- 
withſt anding this A, take their accuſtomed 


Mortuaries. | 
N I 1. That where leſs hath accuſtomably been 
ig taken for Mortuaries than 1s limited by the Att, 
there no more than is due by the Cuſtom ſhall be 
ey raken 7 X "p- | 
' Sir Edward Coke is of opinion that there » Inf. 91. 
ly were no Mortuarics due before this Act by any _ rartes aus 
Law, but by Cuſtom only ; by reaſon of - the ©? ey Crjter, 
a, words in the Stacute of Circumſpette Agatis, 
of which ate, ubi mortuarium dare conſuelit , i 
__ 'C. f 
” This duty was formerly only ſuable for in | 
= the Court Chriſtian, but now I conceive an F 


ls Action of Debt will lye at Common Law up- 
on this Statute, for though this Statute is only 
al V 2 negatives 
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negative, that they ſhall not rake above ſuch 
rates,yet it implies affirmative, as the Statute of 
2 E.6. for barren Grounds, and the Statute for 
the Sheriffs Fees and other Statutes. 
Teoffries ver. Bur if a Suit be commenced for a Mortuary 
Wood. Hil.22, in the Spiritual Court, no Prohibition ſhall be 
and 23 Car-2. oranted to ſtay their proceeding there, unleſ; 


B.R. they proceed contrary to the Statute. 

Mortuaries t0 For thoſe Martuaries that Prelates anciently 
che King by paid to the Kings of this Realm , I ſhall not 
Biſhops. trouble the Reader with , but refer thoſe thar 
- 491, 8 curious to inform themſelves , to Sir E4- 


1 Inft.z38: Ward Cokes Commentary upon Magna Charta, 

| and his Juriſdiftionof Courts; 

10 H.4,1b.” In the Tenth of Hen. 4. A Vicar claimed a 
Mortuary by Cuſtom,and not by the Canon,or 
any other Law, quod nota. 

Their Names, Theſe Mortuaries are in ſome places called 
coarſe preſents, or courſe preſentees, as DoCor 
Cowel ſays , becauſe where due , they, uſed to 
pay them before the Coarſe was buried, when 
it was brought to be buried. 

Cro.Car.237, The Biſhop of CheFter claimed by Cuſtom 

2.38, upon the death of any Prieſt , dying within 

ry 4 0s , the Archdeaconry of CheFer for a Mortuary, 

OE 7.1, his beſt Horſe or Mare , Saddle , Bridle and 

of Cheſter. Spurs, his beſt Gown, aCloak, his upper Gar- 
ment next it, his beſt Hat, his Tippet, his beſt 
Signet or Rings and this Cuſtom was denied 
by the Plaintiff in a Prohibition, but whar the 
Succeſs was I have not heard, but the Mortu- 
aries due to the Archdeacon of Cheſter are ex- 
cepted: and the Biſhop of CheFter holds that 
Archdeaconry, as I have been informed, in the 
nature of a Commendam, and executes it by 4 


Deputy. | 
pes Mr, 
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Mr.Swinhborn is of vpinion, that theſe Mor- Offce of Exe- 
tuaries are to be paid out of the decedents part ye 6.16 
of the perſonal Eſtate where the Wife and TIO,” 
Children are to have their reaſonable part, the 
reaſon he gives is becauſe Mortuaries are of the 
nature of Legacies. But I muſt confeſs I am 
not of his opinion, for I look upon it as a debr 


or duty to which the perſonal Eſtate is ſubj eCt. 


mm. 
—— —— — bi 


CHAP. XXV. 


The Five and Twentieth Chapter 
ſhews,how Tythes are tobe paidin 
London. 


HE Livelyhood of the Clergy in Lon- Tirhes in Lon: 

. don, I mean the ſecular Elergy, conſiſted don, how to be 
heretofore chiefly in voluntary Offerings and ?#14. 
perſonal T'ythes , which little difter from vo- 
luntary Offerings. For though a great Doctor 
tells us thar, 

In precipuis feitivitatibus tenetur quis of- Hoſtienſis c: | 
ferre, & cogi poteſt, maxime cum ſit quaſe gene- 0mnis Chriſti- 
ralis conſuetudo ubique terrarum,@&c. Is 

And if you ask him which are thoſe Feaſts |... a Faroc. 
at which the People are boundto offer, he tells $«&. In quibus. 
you, Dtes dominicos, & dies feftivos. Kc, 

But there being no Canon or Law that pre- 
ſcribes any certainty in the quantity, value, or 
things to be offered,' I can-give them no pro- 
perer a name than voluntary or free will offer- 
ings. But no ſooner was Popery aboliſhed in - 

this Nation, but theſe voluntary Offerings and 
V 3 perſonal 
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St.27 H.8.c.12+ 


Tre Decree, 
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perſonal T'ythes ſoon cameo little. And not- 
withſtanding it was enacted by the Statute of 
2 E.6. That all that by Law or Cuſtom were 
bound to make their offerings ſhould thence. 
forth pay them to the Parſon, &c. yet that did 
not much amend the matter, ſo that the main- 
trenance of the ſecular Clergy in London was 
brought to a very low ebb, there being no 
T'ythe, as hath'been faid , chargeable upon 
houſes, unleſs by way of a Modus decimandi, 
whereupon the Clergy of Londen in the 37th 
year 4 the Reign of King H. 8. made their 
application to the Parliament, and'obtained an 
Act of Parliament for the confixming a Decree 
made by the Archbiſhop of Canterbury and 
divers other great Lords of the Kingdom, to 
ſettle the matter, the effect whereot' follows, 
which is printed amongit the other Acts of 
Parliament. 
1.That the Citizens of London from thence- 
forth for ever, ſbeuld pay yearly without frand 
or guile to their Parſons ,&c fr the time being, 
for every ten ſhillings rent of all houſes, ſhops, 
warekcuſes, cellars and ſtables, within the [aid 
City of London and the Liberties of the ſame, 
16 d.ob. and for every 20 8.rent 2.5.9 d. and ſo 
aſcending for every 1058.rent. 


2. That if any dwelling houſes, ſhops, &'c 


| ſhould be leaſed by fraud or covin, reſerving 


leſs Rent than hath been'accuſtomed; or ſhall by 
reaſon of Fine, Or by fraud or covin, make any 
Leaſe without. reſerving any Rent , then the 
Farmer er Tenant ſhall pay after the ſame 
rategthe {aid houſe, c. was laſt let for wwithout 
coy ; but note;that if: the houſe,@c. be let at 
a great a Rent,as the ſame was ſet at the ne 
| 0 


f- 


7 
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of the making of the ſaid Statute, then no 
fraud can be averred, although a Fine or In- 
com was given for the ſaid Leaſe. 


2. That if a Houſe, &c. be leaſed, and no 


| Rent at ail reſerved, then ſuch houſe, &c. ſhall 


pay ſuch rate as the ſame was let for at the 
time of the making cf the ſaid Statute ; but 
where greater Rent is reſerved, it is to pay ac- 
cording to the be3t improved value. 


But where Houſes had been always held by :Inft.6cc.-. 
the Owrers, and, by conſequence, no Rent paid, Lit.Rep 141. 
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2 Inſt.659. 


that is catius omifſus in this Statute , and ſuch '*: 


houſes will be freed of payment of Tythes by 
this Law. 


But if it were a Houſe, that yielded Rent at reg ubi 


the time of the making the Decree, and be now 
let without Rent, it ſhall pay Tythe according 
to the Rate it was ſet for at the making of the 
Decree, although no Fine at all were paid for 
ſach Leaſe. 

F- The Tythes upon this Decree cannot be 
ſued for in the Eccleſiaſtical Court, becauſe the 
Act it ſelf declares how they ſhall be recovered. 

6.7 hat if the Owners held the Houſes them- 
ſelves, then they ſhall pay Tythe after the rate 
the ſame were ſet for at the time of the Decree. 

7. That if any perſon take any Houſe, &c. 
by Leaſe,and he and his Executors, &c. live in 
part of it,and ſet out part, the principal Farmer 
or Taker , hs Executors, &c. ſhall pay their 
Tythes for his and their parts after the rate 
aforeſaid,and of ſuch parts as is farmed out 
according tothe rate it u ſet at. And in the 
ſame manner Tythes are to be paid , where one 
takes a Leaſe of ſeveral Houſes, and l;ts out 
part,aud holds any part himſelf. 

V 4 8.That 


upra. 
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8. That if any Farmer, or his Aſſigns ſhall 
farm all the Houſes, &c. ſo farmed to one 
divers Tenants, the Tenants ſhall pay Tythes 
according to the Rent reſerved. 

g. That if dwelling Houſes ſhall be con- 
werted into Warehouſes, or c converlo, yet they 
ſhall pay Tythe according to the Rate afore- 
ſazd. 

10. That if a Dye-houſe or Brew-houſe be let 
with the Implements, then a third peny of the 
Tythes after the rate aboveſaid to be abated. 

I 1. That where a Manſicn-houſe with ſhops, 
Fables, wharfs,, with Crane , Timber-zard or 
Gardens belonging to the ſame , and occupies 
tegether ſhall afterwards be ſevered, or were 
ſevered within 8 years before the Decree, that 
then the Farmers of the ſhops,ſtables,&*c. ſhall 
pay Tythes according to the Rate abovweſaid. 

12. That theſe Tythes ſhall be paid quarterly 
at Eaſter, Midſummer, Michaelmas and Chriſt 
mas. 

13. That any Houſholder, that holds a Houſe 
of 10 s. Rent, or above ſhall be acquit of his 
Offerings; but his Wife , Children and Ser- 
vants ſhall pay 2. d. yearly for thur four offering 
days, recerving at Eater. 

14. That if any Houſe of 105. Rent or a- 
,cwve, ſhall be let by parcels under 19 s. Rent, 
r-eu the Owner, if he live in any part of the 
b-#/e, or the chief Tenant, ſhall pay the Tythe 
after the rate as the ſame Houſe was accusto- 
mabl; letten before ſuch diviſion, and the Sub- 
tenants, that hold leſs than 105. per annum, 
w:lvut fraud or coin ſhall pay 2. d. yearly for 
ibezr Offerings. | X 


Ul 
- 
- 


J 5.T hat 


ſaid 
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15. That no Tythe (ball be paid for any Gar- 
dens belonging 2 any Manſion-houſe , and 
which are held for pleaſure ; but if ſuch Garden 
contain half an Acre of ground or more, and 


ſhall make any yearly profit by Sale, then the 


[ame to be paid for, according to the rate above- 


16.This At is not to extend to the Houſes of 
Noblemen or Noblewomen whil it they are kept 
1m their own hands, and not let for Rent, and 
which formerly paid no Tythe, ſo long as the 
ſame continue unletten, nor tothe Halls of any 
Craft or Companies ſo long as the ſame are un- 
letten, and in tmes paſt paid noTythes. 

17. That Sheds, Stables, Cellars, Timber- 
yards and Tenter-yards, which were never par- 
cel of,, or belonging to any dwelling Houſe, and 
which have not been uſed to pay Tythes, ſhall 
be acquitof the payment of Tythes,as hath been 
accuſtomed. 

1 8. But if by cuſtom any leſſer rate hawe been 

aid than after the rate of 2. 5. and g d. in the 
pound then the accuſtomed rate only to be paid. 

19. The Lord Mayor of the City of Lon- 
don, by the Advice of Council is Authorized 

by the ſaid Att, to hear and determine all diffe- 
rences ariſing upon this Decree, and» g:ve 
ceſts according to the intent thereof. 

2.0.T hat if the Mayor do not make an end, 
of ſuch differences within two Months after 
complaint ; or if any perſon find himſelf ag- 
grieved by his Decree, then the 'Lord Chancellor 
within. three Months after complaint to him 
ata) xn make an end of the differences with 


coſts,Cc. 


21.7 hat 
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2.98 


Noy 130. 
Where Suits for 
Tythes in Lon- 
don jha/! be 
aerermined, 


Cro.F1.2 76. 
More 91 2. 


Verf. Scuda- 
more. 

5 Jac C.B. 
Cro.Jac.6.61 3: 
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21. That if Rents fall by reaſon of decay 
burning, to leſs than they were accuitomab|y 
letten, That then the Tythes during ſuch Term, 
ſhall be paid according to the Rent reſerved, 

This is a ſhort abltraEt of that great Decree 
which I have inſerted here for the uſe of the 
Clergy of that City, I ſhall only add ſome 
other reſolutions upon this Decree , and con- 
clude this Chapter. 

In a Caſe between Dr. Meadhouſe and Dr. 
Taylor it was reſolved , that Suits for 'T'ythes 
upon this Decree ſhould be before the Mayor 
in Writing,and not by Parol. 

2. That a Reſervation by a Leſſor for life 
upon a Leaſe by him made for years, fhall not 
bind him in Reverſion topay 'T'ythes according 
to that rate. 

2. That a Rent for half a year, and after 
for another half year is a yearly Rent within 
this Decree. 

It hath been refolved that Abbey-Lands 
within the City of Londen and the Liberties 
thereof are not freed from the payment of 
T'ythes within the Statute of 3 1 H. 8. becauſe 
the Statute and Decree for the payment of 
Tythes within the City and Liberties of Lon- 
don wgs made after the Statute of 3 1 H.8.and 
their Priviledges are not reſerved. 

Tr hath been reſolved that if the Rents be 
continued as they were at the time of the 
making of the Statute though upon new Fines 
that the T'ythes ſhall be paid accordingly. 
But if upon new Fines leſs Rent be reſerved, 
it ſhall pay T'ythes as it did before. 


And 
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And if no Rent be reſerved, nor Fine paid ; 
the Parſon ſhall have his T'ythes according to 
the Rent atthe time of the Decree. 

Butif a Houſe have always been held by the 
Owners , and no Rent paid, it ſhall pay no 
Tythes within the Decree. 

The Decree was inrolled 5 Aarti: 38 H.8. 
although the Inrolment cannot be found. 

And it was reſolved that if the Mayor of 
London ſhall make any Decree againſt Law, a 
Prohibition lies ; for the expoſition of all Acts 
of Parliament belongs to the Judges of the 
Common Law. 

And ir hath been refolved that though a Pr-Burgeſs. 
Houle in London ſtand void without any 'Te- ©97/9» S:.Mag- 
nant at all, that yet notwithſtanding it ſhall made T7 
anſwer 'T'ythes to the Parſon. Goadne It. 

And it hath been reſolved that if any Suit 4 Car.1. per 
be brought in the Eccleſiaſtical Court, or any Henden. 
other Court than 1s directed by the Act, a Pro- * Inſt, 660., 
hibitzon lies. 

Laſtly, Where the Decree fays (where no 
Rent is reſerved by- reaſon of any fine or 
income paid before hand) that is pur only for 
Example, for it no Rent be reſerved for this, 
or any other cauſe or conſideration, it is within 
the meaning of this Clauſe. | 

But if any T'ythe in London be due by Littl.Rep. 102: 
Cuſtom,they may beſued for in the Exchequer, 
notwithſtanding the Statute. 


CHAP. 
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490.”. 
Seld.hiſt. des 
Cirn. 412. 
Lamb. Saxon 
Laws 45. 


Seld. 414. 


Seld.z 1 4.&c. 
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CHAP. XXVI, 


The Twenty Sixth Chapter fherws , in 
what Court the Right of Tythes 
is determinable, and how, and in 
what manner to be recovered,and in 
what Caſes Prohibitions are uſuall 


granted, and how proſecuted and de- 
ended. 


HatT'ythes were anciently determinablein 

_ the County and Hundred Courts , is af 
ſerted both by Sir Edward Coke and Mr. Selden: 
And the ſame appears by the Laws of King 
Ethel tan long before the Conqueſt ; and Mr. 
Selden is of opinion,that the Biſhops Conliſtory 
here in England was not ſetled till the time of 
William the Conquerour , who by his Charter 
commands, ut nullus Epiſcopus vel Archi- 
diaconus de legibus Epiſcopalibus amplius in 
Hundredo placita teneant , nec cauſam que ad 


" regimen animarum pertinet ad judicium ſecu- 


larium honinum. adducant , ſed quicunque ſe- 
cundum leges Epiſcopales de quacunque cauſa 
ve! culpa mterpellatus fuerit, ad locum,quem ad 
hcc Epiſcopus elegerit & nominaverit , veniat, 
tbique de cauſa ſua reſpondeat , & non ſecun- 
dum Hundret. ſed ſecundum Canones & Leges 
Epiſcopales rectum Deo &* Epiſcopo ſuo faciat. 
And cloſes thus, Hee etiam defendo, ut nullus 
Laicus homo delegibis, que ad Epiſcopum per- 
zinent ſe intromittat ;, yer notwithſtanding, as 
Mr.Selden obſerves, the JuriſdiCtion of 'T ythes 
was" not fo ſetled in the Biſhop and Eccie- 

{aſtical 


3%. 2 _<._ *.. Im 
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faſtical Courts, but there were Suits for 'T'ythes 

as well in the Temporal as Eccleſiaſtical 

Courts, whereof he gives ſome Inſtances. And 

amongſt the Laws of King H. 1. I find this Leg. H.r.c.11; 
Clauſe, Sz quis rettam decimam ſuperteneat, Lamb.182. 
vadat prepoſitus Regis & Epiſcopi & terre 

domini cum presbytero , & ingratis auferant ; 

& Eccleſie cui pertinebit, reddant, & nonam 

partem relinquant ei qui decimam dare nolu- 

erit. 

But the Law hath been now long ſetled 
that the Eccleſiaſtical Courts have in ſome 
caſes the power to determine the right of 
'Tythes, and in all caſes to hold plea for the ſub- 
traction and withholding of 'T'ythes, and con- 
firmed by ſeveral Acts of Parliament. 

To the firſt, If a diſpute happen between two  ; 11.6. 40: 
Parſons, to which of them the 'T'ythes belong, 38 H.6.22. per 
whether to the one by Parochial Right, or the Forteſcue. 
other as a portion belonging to his ReCtory by ow ; fine Bs 

"= . ritual Court 
preſcription , and both Parſons claim by pre- ,, oy determing 
ſentation under the ſame Title, fo that the right 5 R:zh of 
of Patronage comes not in diſpute, the right of 7jrhe:. 
theſe 'T ythes ſhall be determined in the Eccle- 
fiaſtical Court, and no Prohibition or Indicavit 
{hall hinder it, and this Suit in the Ecclefhaſti- 
cal Court is called a Spoliation. 

And this Juriſdiction is ſo peculiar and an- 38 H.6.21. 
nexed to the Spiritual Courts, That if the one 5 H.s 40- 
Parſon ſhould bring an Action of Treſpaſs at 4+! 4: b. 
the Common Law againſt the other Parſon, TY 6 EK 
tor the taking or carrying away Corn or other =- no Juriſ- 
things ſet out for T'ythe , the Defendant may di#:on of 
by way of Plea ſhew, that the Goods in que- 7c 
ition were Tythes fer forth and ſevered from 
the nine parts, and that he is Parſon of Dale, 

| and 
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and that he and all his Predeceſlors time out of 
mind have had theſe 'T'ythes as a portion which 
belonged to his Church, and that the Plaintiff 
being Rector of the Pariſh where they grew, 
claims thera as his T'ythes, and demand Judg- 
ment, if the Kings Court will hold plea, by 
ſuch plea the Kings Court ſhall be ouſted of 
Juriſdiction, bur if the diſpute in ſuch ACtion 
tall out in pleading to be about the bounds of 
the Pariſhes, then the Kings Court ſhall nor be 
ouſted of Juriſdiction. 

* 5H.6.10. * And ſoit is, if the queſtion be between the 

50 E.3-29 Farmer, Baily, or Servant of the one Parſon 

38 E.3.6. n IM: 1 

29 E.3.23, and the Farmer,Baily, &c. of the other, or the 

5 H.5.10. other Parſon himſelf; in ſuch cafes, though the 

1 H6.5. diſpute does appear to be concerning the 

44 E.3-39- right of Tythes between the Parſons, yet the 

Ren io Court ſhall not be ouſted of the Juriſdiction 

2 H.4.15. 

31 H.6.11. becauſe they are not both Clergy-men. 

2 E.4.15. But in all theſe caſes where the right of 
Tyrthes is in diſpute between one Parſon and 
another, in whoſe names ſoever the Suir 1s in 
the Spiritual Court, I perceive no Prohibition 
lies,it both Parſons come in by the fame Title 
of Patronage, fo that the right of Patronage 
came not in diſpute. 

65k; And I take the Law to be the fame where 

:5 16. 39. the queſtion ariſes between the Parſon who is 

Noy 147. Patron, andthe Vicar, whether T'ythes belong 

More $07.” to the Parſon or Vicar. 

Welt.2.c.5. But where the right of T'ythes is contro- 

—— verted between two Clergy-men which come 


into their Churches by ſeveral Patrons , there 
in that Caſe the Spiritual Court hath not Ju- 
riſdiftion to determine the right of the Tithes, 
it they amount to the fourth part of the yry 

VALUE 
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value of the Church; but the Title is to be Where the Spi- 
determined by Writ of Right of Advowſon of 74! me 
T'ythes as ſhall be ſhewed more at large, when TT he richs 
I ſhall come to ſhew in what caſes the right ,# Tythes. 

of T'ythes is determinable in the Kings Court. 

Bur in that caſe if theT'ythes in queition do not 

amount to the fourth part of the value of the 

Church,the Eccleſiaſtical Court may determine pyp.,-x. 
the right in a Spoliation. | 

But it ſhould ſeem that if they claim both 
by one Patron, there though the whole 'T'ythes 
come in debate, the Title ſhall be determined 
in the Spiritual Court by a Suit in the nature of 
a Spoliation. 

But the Juriſdiction of the Eccleſtaſtical Spiritual Juriſ. 
Courts to hold Plea for the ſubtraction and 4:#ion confirm. 
withholding of 'T'ythes, as the ſame hath been © * Jeveral 
very ancient, ſo it hath been confirmed by 7, nd cr 
ſeveral Acts of Parliament, as I ſhall ſhew ; ; 
the firſt of which is that of Circumſpette Aga- By the Statute 
tis made in the Ninth year of E. 1. by which de ciraumſpe- 
it is enacted, That,S; Refor petat werſus paro- Cie Agaris. 
chianos oblationes & decimas. debitas & con- 
ſuetas ;, wel ſi Reftor petat verſus Rettorema de 
decimis majoribus vel minoribus, dummodo non 
petatur quarta pars waloris Eccleſiz ; Item fi 
Rettor petat mortuarinm in partibus ubi mor- 
tuarium dari conſuevit ;, Item ſi prelatus ali- 
cujus Eccleſig vel advocatus petat a Reftore 
penſionem ſibi debitam, omnes huſuſmodi peti- 
tiones [unt faciende in Foro EccleſiaFtico, &c. 
and concludes, In omnibus pradittis caſibus ha- 
bet Fudex Eccleſiaſticus cognoſcere, Regia pro- 
bibitione non obft ante. 


There 
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That it is am There hath been ſome queſtion made whe- 
Aft of Parlia- ther this were an Act of Parliamentor not, but 
pag -. It is proved by Sir Edward Coke by many un- 
Seld, bit. de. anſwerable reaſons to be an ACt of Parliament; 
cim.424- and ſo agreed by Mr. Seldex, and almoſt all o- 
thers. 
Andextends ro Secondly, admitting it to bean Act of Par- 
all England. Jjament, it hath been doubted whether it ex- 
tended further than to the Dioceſs of Norwich, 
it ſeeming to be appropriated by the penning to 
that Dioceſs alone; but by the general opinion 
2 Inſt.487%* of the learned it extends to all other Dioceſles, 
and Norwich is only put by way of exam- 
le. 
Obſervations in f Andthe prudent penning of this Law by Our 
the penning of Anceſtors deſerves the Readers obſervation , 
zt, how careful they were to preſerve their own 
rights, and avoid the incroachments of the 
Clergy, who were in thoſe days very powerful: 
for firſt, they would not give way to the Ca- 
nons to deſtroy their Cuſtoms and Preſcriptions 
allowed by the Common Law , and therefore 
give the Spiritual Judge Juriſdiction of 'Tyrhes 
and Oblations (debitas & conſuetas) only. 
2. They would not expoſe their Rights of 
Patronage to the determination of the Spiritual 
Judge, and therefore this condition is annexed, 
Dummodo non petatur quarta pars valoris Ec- 
cleſie. 
2.Laſtly, they would not ſubject themſelves 
to pay Mortuaries according to the Canon Law, 
but «4b; dareconſuevit ; fo that it any Suit were 
ſued for T'ythes, Offerings, Mortuaries, not due 
as well by Cuſtom as Common Law, a Prokhi- 
bition lay,and doth lye at this day. 
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The ſecond Statute coneerning the Juriſ- 
diction of the Spiritual Courts in caſe of 
Tythes, is the Statute of Arriculi Cleri, bur I 
ſhall paſs it by heretill I come to ſpeak of the 
Writ of Indicavit. 

The next Statute I meet with that concerns 12 E.3.cap. 7. 
this matter, is the Statute of 18 E.3.ca.7.which 
I ſhall paſs by alſo till I come to ſpeak of the 
determination of the right of 'T'ythes by Scire 
facias. 

There was another Statute made 3 R.2. itis 1 R.2.cap.1 2: 
cap. 12: for the puniſhing of ſuch as indicted 
thoſe that ſued in the Spiritual Courts for ſub- 
traction of 'T'ythes, or compelled them to deſiſt 
by Bonds or otherwiſe; but that Law being 
now become obſolete, and beſides my purpoſe, 

I ſhall ' proceed to the Statute of 27 H. 8. by 
which it is enacted, 

That every Subjett of England, Ireland, ,;n.$.c:6 
Wales, Callais, and the Marches of the ſame, | 
ſhould according to the Eccleſiaſtical Laws and 
Ordinances of the Church of England, and af- 
ter the laudable Uſages and Cuſtoms of the 
Pariſhes or other places where he dwells or 
occupies, ſhall yield and pay his Tythes and Of- 
ferings, and other duties of holy Church : and 
that for ſubtrattion of ſuch Tythes, &c. may by 
due proceſs of the Kings Eccleſiaſtical Laws 
convent the Perſon,ec. ſo offending, before his 
Ordinary or other competent fudge,&c. having 

Autherity to hear and determine the right of 
Tythes, &c. And to compel the party offending 
to do and yield their duties in that behalf. And 
in caſe the Ordinary, &c. for any contempt, con- 
tumacy, diſ.bedience , or other miſdemeanour of 
the Party Defendant ſhall make information to 


any 
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any of the Kings moſt Honourable Council , 
to the Futtices of the Peace of the Shire where 
the offender dwells, to aſſiſt and aid the Ordi. 
nary, &c. and to order and reform any ſuch 
Perſon, in any cauſe before rehearſed,that then 
he of the Kings Council , or ſuch two Futtices 
of the Peace,whereof one to be of the Quorum, 
to whom ſuch information or reque#t hall be 
made, ſball have power to attach,or cauſe to be 
attached the Perſon, or, &c. againi# whom 
ſuch information ſhall be made, and to commit 
the ſame Perſons to Ward, there to remain 
without Bail or mainpriſe until he,&c.ſhall have 
found ſufficient Surety to be bound by Recogni- 
vance or otherwiſe, before the Kings Councellor, 
or,Cc. or any other like Councellors,or Fuſt ices, 
Oc. to the uſe of the King, to give due obedi- 
ence tothe Proceſs and Proceedings, Decrees and 
Sentence of the Eccleſiaſtical Court wherein 
ſuch Suit, &c. ſhall depend or be. And further 
gives power to the ſaid Counſellor , cr to two 
Tuttices of the Peace,whereof one to be of the 
Quorum, to take,recerve and record ſuch Recog- 
nizance and Bonds. 

There is a Proviſo in this At, that it ſhall 
not extend to London. 

And another Proviſo , that the party ſued 
may have all legal Defences, Appeals and Pro- 
hibitions. | 

And it is to be obſerved that this Law ex- 
tends to all ſorts of T'ythes, mixt and perſonal, 
as well as predial. 

Next he that will have the benefit of this 
Law, mult ſuc for the ſingle value, and not for 
the double value upon the Statute of 2 E.G. 


Thirdly 3 
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Thirdly, the Plaintiff in the Eccleſiaſtical 
Court may proceed upon this A&t for con- 


tempt, contumacy, or miſdemeanour, as well be- 


fore as after Sentence. 

Fourthly, "The ſecurity upon this Act may 
as well be by Bond as Recognizance. 

; Laſtly, obſerve. the wary penning of this 
A&t ; they muſt pay their T'ythes and other 
Church Duties, according to the Ecclehiaſtical 
Laws and laudable Cuſtoms and Uſages of the 
place ; next, if it be demanded before whom 
ſuit upon this Statute ſhall be made , it is an- 
ſwered by the Statute it ſelf, it muſt be before 
ſuch Judge as hath Juriſdiction of the Cauſz, fo 
that it creates or enlarges no]Juriſdiction. 

The next A& of Parliament concerning 
this matter is the Statute of 32 H. 8. by which 
2t is enacted, that all and ſingular perſons, &c. 
ſhall fully, truly and effeftually divide, ſet out, 
yield or pay all and ſingular Tythes and Offer- 
ings, according to the lawful Cujtom and 
Uſages of the Pariſhes and places where, &c. 
and in caſe any perſon, &c. to detain or with- 
bold any of the ſaid Tythes er Offerings, or any 
part or parcel thereof, that then the perſon Lay, 
or,&c. ſhall or may convent the perſon,or, &c. 
before the Ordinary , according to the Eccleſ#- 
aſtical Laws, &c. and ſo proceed to Sentence 
according to the Proceſs and courſe of the Ec- 
cleſiaFtical Laws, | 

And that if any party appeal againſt the 
Tudges Sentence , he ſhall then aſſes the Coſts 
of his Suit therein before expended, and (hall 
compel the Appellant to pay the ſaid coſts by 
the compulſory Proceſs and Ceaſures of the ſaid 
Laws, taking ſecurity of the {aid party, to 

X 2 


when 
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hom the ſaid Coft's hon be paid, to repay the 
ſame, if the Appeal be adjudged againſt him. 
And if any Perſon after ſentence definitive 
given againſt him , ſhall obſtinately and wil- 
fully refuſe to 29) their Tythes , or the ſum ad- 
judged, that then tayo Fuſtices of the Peace, 
whereof one ſhall be of the Quorum, ſhall, exc. 
upon Information, Certificate , or complaint to 
them made by writing by the ſaid Eccleſiaſtical 
Tudge, &c. cauſe the party refuſing to be at- 
tached and committed to the next Gaol, there 
70 remain till be, &c. have found ſufficient ſure- 
ties ro be bound by Recognizance or otherwiſe 
before the ſame Fuſtices to the uſe of the King 
to perform the ſaid definitive, Sentence. 
Provided that no perſon,or,Cc. to be-ſued or 
otherwiſe compelled, to yield, give or pay any 


manner of Tythes for any jy Manor , Lands, 


&c. which by. the Laws or Statutes of thu 


Realm are diſcharged, or not chargeable with, 
& cc. Tythes. 


Provided that this At ſhall not extend, or be 


expounded 10 giye any remedy, cauſe of Aion, 
or Suit in the Courts Temporal againſt any 


, perſon,&c. which ſhall refuſe or deny to ſet out 


his or their Tythes, or which ſhall detain, with- 
hold or refuſe to pay his Tythes or Offerings, or 
any parcel thereof : but that in all ſuch Caſes 
the perſon or perſons , being Eccleſiaſtical or 
Lay perſons, having cauſe to demand or have 
the [aid Tythes or Offerings,or thereby wronged 
or grieved, ſhall take and have their remedy 
for their [aid Tythes and Offerings in every 
ſuch Caſe in the Spiritual Courts , according to 
the Ordinance in the former part of the [aid 
Act mentioned,and not otherwiſe,any ant 

1.It 
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1. It appears by the Preamble of this Law, 0%er v9t10ns 
that this A&t was particularly deſigned for the #2 57 v7 
relief of Impropriators, who before this A& © 
were not capacitated to ſue in the Spiritual 
Courts for the ſubtraction of 'T'ythes,and were 
hard put to it to find any other relief. 

2. Where by the former Act the party for 
Contumacy, &c. might be compelled to give 
ſecurity before Sentence , in this caſe of the 
Lay Impropritors the Party cannot be com- 
pelled to give ſecurity till after definitive Sen- 

rence. 
3. Upon this Law there muſt be two Sureties 
at leaſt,upon the former one ſufficed. 

4- The ſecurity in this, as the former, may 
be by Bond or Recognizance. 

5. Whoſoever will have the benefit of this 
Act, muſt ſue particularly upon this Law for 
the ſingle value, and not for the double value 
upon the Statute of 2 E.6. 

6. T his Law extends, as the former did, to 
all manner of 'T'ythes and Offerings. 

7. London is excepted out of this Aft, as it 
was inthe former. 

8. This Law only extends to cuſtomary 
Tythes, and not for 'T'ythes due by Canon and 
Eccleſiaſtical Laws. | 

9. This Act only extends to. fuch as ſhall 
obſtinately and wilfully refuſe to perform the 
Sentence of the Eccleſtaſtical Judge, and forno 
other contempt or neglect. 

10. Laſtly, this Act reftrains the Suit to the 
Eccleſiaſtical Court upon this Statute,otherwiſe 
an Action, as ſhould ſeem , might have been 
brought at Common Law upon this Statute for 
not ſetting forth,&c.of their T'ythes. 
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But divers defe&ts appearing in this Law, 
eſpecially to the Lay-Impropriators , they ob- 
rained a more eftectual Law for their purpoſe 
in 2 E.6. by which it is enacted, 

That if any perſon carry away his Corm or 
Hay, or other predial Tythes before the Tythe 
thereof be ſet forth,or will:ngly withdraw his 
Tythes of the ſame, &c. that then upon due 
proof thereof made before the Spiritual Fudge, 
or any other fudge to whom heretofore be might 
have made complaint, the party ſo carrying a- 
way,withdrawing, letting or ſtopping, (ball pay 
double thewalue of the Tenthor Tythe ſo taken, 
loſt, withdrawn or carried away, over and be- 
fides the cofts, charges and expence of the Suit 


in the ſame, the [ame tobe recovered before the 


Eccleſiaſtical Fudge according to the Eccleſs- 
eſtical Laws. 
There 1s a Provilo in this A& , that gives 
occaſion of many Prohibitions to this effect : 
That no perſon ſhall be ſued,or otherwiſe com- 
p:Uled to yield, giveor pay any manner of Tythes 


" 


ur ary Manors, Lands, Tenements cr Hered;- 
J 3 5 


taments,which by the Laws and Statutes of this 
Realm, or by any priviledge or of pub po are 
not chargeable with the payment of ſuch Tjthes, 
or that be diſcharged by any Compoſition real. 

This Paragraph of this Statute as to the 
double vatue, extends only to predial T'ythes, 
as Corn, Hay, Woud, Flax,tHemny,Fruit,&c. but 
for mixt and peri-z1al Tythes, there 13 a provi- 
{fon after in this Act. 

Tizere is al's anctier Provilo in this Statute 


or 
[ubtra6ticn of 7; ties to be [ſued m the mm 


&llical Court, and that it ſhall not be lawſul to 
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ſue any withholder of Tythes, Obventions, Ec. 
in any other Court; and that if the Eccleſiaſti- 
cal Fudge ſhall give Sentence, no Prohibition or 
Appeal depending, and the party condemned do 
not obey the Sentence,that then ſuch Tudges may 
excommunicate the party,and if he wilfully 
ſtand excommunicated by the ſpace of forty days 
next after publication thereof in thePariſhChurch 
of the place or Pariſhowherethe party excommu- 
nicated is dwelling or moſt abiding , then the 
Judge Eccleſiaſtical may certifie the King in 
Chancery,and requireProceſs of Excom.capiend. 

ThisClauſe extends to all manner of T'ythes, 
Offerings,&c. but this gives no double damages 
for them, as the former Cauſe doth for Prefal 
Tythes. 

There is another Clauſe in this AG, that 
gives ground likewiſe for many Prohibitions, 
which is to this fect, 

That the aforeſaid Clauſe ſhall not extend to 
give any Judge Eccleſiaſtical Turijliffion to 
hold plea of any matter,cauſe or thing repugnant 
to,or againſt the effett,intent or meaning of the 
Stat. of Weſtm.2.c.5. the Stat. of Articuli Cleri, 
circumſpecte Agatis, Sylvez cxdux,the Treatiſe 
de Regia Prohibitione St. 1 E. 3.c. 10. or any of 
them,or to hold plec in any matter, wherein the 
Kings Court ought to have TFuriſdiction, any 
thing therein,@*c. p 

Note, that by theſe three Statutes before 
mentioned the Juriſdiction of 'T'ythes is contr- 
med and reſtrained to the Ecclehiaſtical Courts. 

That by the Stat.of 27 H.8.Procels for coi 
tempt is given before Sentence. 

By that of 32 FH. 8. Proceſs for contempt 1s 
given after Sentence definitive : butobſerve the 


different penning, X 4 And 
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And by this laſt Statute a Writ of Excom. 
municato capiends is given , it the party con- 
tinue obſtinate by the ſpace of forty days, after 
an Excommunication publiſhed againſt him; 


ſo that a man would think here were as good 


remedies provided for the recovery of T'ythes 
in the Fcclefiaſtical Court as could be ima- 
gined ; but the interruptions that are frequent: 


1y given by Prohibitions , as ſhall be ſhewed 


hereafcer in due place, very much fruſtrate the 
efteCt of the proceedings in thoſe Courts. 

And note, that a Modus decimand is pro- 
perly to beſued for in the Ecclefiaſtical Courts: 
bur if the Preſcription be denied,it ſhall be tried 
in a Prohibition. 

And ſo having faid ſo much concerning the 
Eccleſiaſtical Juriſdiction for the determining 
the right of 'Tythes , and relief againſt ſub- 
traction of T'ythes, I ſhall in the next place 
ſhew, in what Courts, in what Cafes, and in 
what manner they are determinable in the 
Tecmporal Courts. | 

Mr.Selden in his Hiſtory of T'ythes *c<ons 
up hive manner of ways, whereby the right of 
T'ytnes may be determined in the "Temporal 
Courts. 1. In Prohibitions, whereby the Spi- 
ritual Courts are forbidden to hold Plca, where 
matters happen which are only triable at the 
Kings Court, or where thoſe Courts proceed 
ag::1nft any Statute or the Common Law, &c. 
2. f; Writs of Rizht of Advowſon ; where- 
unto may be annexed the \Writ of Indicavit. 
3- By Scire faci.zs. 4. By Proceſs Mandatory to 
commana the ptyment of T'ythes. 5. By Suits 
ang Actions vpuu ile hfore-nentioney Statute 


of 27 H8. 32.1.8. and of 2 F. 6. to which 


may 


- ' 


may be added the 'T'rials at Common Law by 
On of Treſpaſs, Afſize,&c. And of theſe in 
order. 

And firſt of Prohibitions , which are fre- 
quently obtained out of the Courts at Weſt- ere afox.y 
minſter, Courts of great Seſſions in. Wales, and to be grant- 
the County Palatines,&c. upon theſe grounds ** 
following. 

Firſt, upon a Mod:xs Decimandi, where the 
Defendant in the Spiritual Court ſuggeſts, that nr ethppas 
he and all thoſe whoſe Eſtate he hath in the 2 In.6.10'. 
Lands,&c. in which,&c. have time out of mind <2 E2tr-459. 
paid ſo much yearly in mony, or given ſome — algo | 
other recompence in fatisfa&tion of all the Het 
T'ythes ariſing upon the Lands, or of all the Modus D_ 
T'ythe Hay or Corn, &c. this manner of mandi, 
Tithing being by Preſcription , which is only 
and properly triable at Common Law , if 
pleaded in the Spiritual Court or not pleaded 
or allowed or not allowed as a good Plea, 
there ISA ground of a Prohibition ; and what 
Preſcriptions and Modus decimandi are in this 
caſe approved of by the Common Law,l muſt 
refer the Reader to the proper Chapter before. Cap. 6.antea. 

2.1f the Bounds of a Pariſh come in diſpute Bound's of the 
whether the place where the 'T'ythes ariſe be in Porifo. Noy'147 
this or that Pariſh, this is a matter triable by = pgs 

; : Y Roll 2.291. 
Jury, and therefore upon a ſuggeſtion of this 1.1,&c 
matter a Prohibition will be granted. 5 H.5.10. 

3. It Lands be ST to be diſcharged Cro.El.22.8-. 
of T'ythes by the Statute of 31 HM, 8. or any — ny 
other Statute, a Prohibition lies, becauſe it pro- = cha Y 
pry belongs to the Judges of the Common Co.Ent 450.C, 

aw to expound all Statutes, &c. fo if the ſug- 4534: Forter 
geſtion be grounded upon the Star. of 2 E. 6 verl. Rocheſter. 
for barren grounds,&c. | 0 Fy _—_ 
! Y | 01.2.307,v.13s 


4.1t 
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Suits for things 4. It one ſues in the Spiritual Courts for the 

met Tithable. Tyrhes of things not Tithable by the Com- 
mon Law, for which ſee cap. 12. before, or for 
the 'T'ythes of great Woods above twenty 
years growth ,, it is a ground for a Prohibi- 
tion. 

Littl.Rep.1 3. No T'ythes ſhall be pajd of Hades and Balks 
inthe common Fields, but ſhall be priviledged 
by the Corn. 

Roll 2.2386.f4. F- If a Suit be brought in the Spiritual 

For matters de- Court for the taking and carrying away of 

zermimabie at "T'ythes, after the T'ythes are ſet forth and di- 

PEG -*P. vided from the nine parts by the Pariſhioner, 

30 *-3:3% unleſs the Suit be between two Eccleſiaſtical 

Cro.Fl.228 PÞecfons in their proper rights,a Prohibition lies, 

FIng becaule 'tis matter triable at Common Law. 

Roll. 2.302.9q. 6. It the Spiritual Court will not admit a 

19.23,24.v-16. Legal defence, as a Releaſe, an Accord with 

oo gr . ſatisfaction, an Award, &c. or if the Spiritual 

Ho rien kl Judge refuſe ro admit the Defendant to traverſe 

Ceurts. the Plaintiffs Title, that he is not Parſon , Vi- 
car, &c. a Prohibition will be granted ; bur if 
the Defendant in the Spiritual Court alledge 
ſuch matter againſt the Plaintiff there , which 
is properly triable in that Court, as Simony,&c. 
in ſuch caſe no Prohibition will be granted. _ 

Cro.El. 6c6. 7. If the Spiritual Court ſhall diſallow the 

Roll 2.302-4- proof of the ſetting forth of the Tythes by 

6,59: 391-Þ one witneſs, Prohibitions have been granted. 

: Ales AS Contra Co.12.65'. Ideo quere. 

Hetley 87. "There are many more caſes, wherein Proht- 

Diſavow proof bitions have been granted , bur theſe are the 

by one witne/*. moſt frequent,and may ſerve for a taſte. And 
indeed Prohibitions are granted in all caſes, 
where they exceed their Juriſdiction, 


By 
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By the Statute of 2 E. 6. it is enatted, that * E-6.c.13. 


70 Prohibition (ball be granted in matters of mk 4-2y 


Tythes in any of the Kings Courts , unleſs the | 1 
party that requires the ſame bring and deliver 

zo Jome of rhe Court, where he prays ſuch Pro- 

hibition, a true Copy of the Libel ſubſcribed by 

the band of the party,and the Suggeſtion under- 
written, and that if he do not prove that Sug- 

geſtion by two honeſt ſubſtantial witneſſes in the 

ſame Court within ſix Months after the Prohi- 

bition granted and awarded, then the party de- oy prove the 
layed jhall have a Conſultation without delay, _— 
and doublecoſtsto be aſſeſſed by the Court where \ynth;. 
the Cimſultation is ſo granted, to be recovered in 

an Attion of Debt,&c. wherein no Eſſoin, &c. 

ſhall be allowed. 

This Clauſe of this Staute ſeems to give the g;/,y:jon; 
Parſon, Vicar, &c. a double remedy where the upon :huClauſe, 
Suggeſtion is not proved within fix Months, Hoskins ver: 
that is a Conſultation , and ſecondly, double S*r9ade- 
Coſts. But in both theſe they are in tome mea- 775, a 19- 

- k : . 988.B.R. 
ſure fruſtrated in their expeCtations: for as to Gackeram 
the firſt, after ſuch Conſultation a new Prohi- verſ.Davyes. 
bition may be obtained ; and beſides, there are Hil. 22 Jac. 
ſeveral caſes wherein the party cannot,or needs ©9PP- ) 59- 
nat provehis Suggeſtion, notwithſtanding this on os Wy 
Statute, as where the Suggeſtion is in the nega- , 1n&.662. 
tive , which regularly cannot be proved : 

Secondly, it the Suggeſtion be grounded upon 

any matter of Law, as in caſe the Suit be for 

things not Tithable, great Wood, things fere , ;,q cc... 
natur&,C*c. this appearing in the Libel, a Pro- 
hibition lies, and there needs no proof of the 
Suggeſtion. 


if 
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It a ſuggeſtion contain two matters, and the 


Hunt. 5 Jae.B.R. 6 ought to be proved within 6 Months, and 


Noy 28+ 


Noy 30,44- 


Littl.Rep.185- 


Roy $1». 


In what caſe 
Prohibitions 


the other here, though the party fail in pro. 
ving that part that ought within this Law to 
have been proved, yet no Conſultation ſhall in 
this caſe be granted. 

A fleight proof will ſerve in this caſe, as to 
ſay they have known it fo, or that common 
fame is ſo. 

And if the Suggeſtion be prgved before a 
Judge within the ſ1x months, though not re- 
corded tillafter, it ſuffices. | 

If a Man make an inſufficient proof of his 
Suggeſtion in a Prohibition, it may be ſupplied 
at any time during the fix Months within the 
Statute. 

To the ſecond here is double coſts ro be 
awarded for want of proving the Suggeſtion, 
and no Execution given, but an Action of debt 
to recover it ; which 15 but a bad remedy in 
this caſe, when the party ſhall only recover the 
cofts, and have no coſts allowed him in the 
ſecond Suit. 

If a man have a Prohibition, and do not 
prove the Suggeſtion within the {1x months, 
and the Defendant takes iſſue upon it which is 
found againſt him, in this caſe the Defendant 
ſhall have no coſts. 

So upon the whole matter here's a plauſible 
cauſe in an Act of Parliament, and little bene- 
fir by it. 

It is to be obſerved that ſome Prohibitions 
are in themſelves peremptory, as where there 1s 


cre Peremptory a Suit in the Spiritual Court for things not 


in themſelves. 


Tithable, and appearing fo in the Libel , in 
which caſes a Conſultation ſhall never be 
granted : 


cnmnms 7 = 7 
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ranted: and fo it is, if the Suit be for carry- 
ing away T'ythesafter they are ſet forth, unleſs 
it be between Clergy-men in their own rights: 
and fo it is where the matter 1s determinable at 
Common Law, and the ſame appearing in the 
Libel. 
But where a Modus decimandi, a cuſtom of Where ex poſt 
not Tithing, a priviledge within the Stature of #2<t0- 
31 H.8. for Abbey-lands, and in ſuch other 
caſes, where the Suggeſtion is grounded upon 
matterof fa&t, which is doubtful to the Court, 
thoſe Prohibitions are not peremptory till the 
marter of faEt be tried and found true by Ver- 
dict. s 
And note, that the Reverſioner may have a More 919. 
Prohibition upon a Suit againſt his Tenant. 
Bur it is a queſtion whether two that are 
ſued ſeverally in the Spiritual Court may be 
upon the ſame Modus joyned in a Prohibition. 
The manner of proceeding in the obtaining, Hetley 147. 


proſecuting and defending of Prohibitions is in 


this manner : 

The party that is ſued in the Spiritual jw to proſe- 
Court, and delires a Prohibition , moves the cute and defend 
Court, and for the moſt part makes his Sug- Pro#i9:*1ons. 

eſtion ore tenzs at Bar: if the Suggeſtion be 
ſuch upon which- a Prohibition cannot be de- 
nied, the Court uſually gives rule, that the 
party ſhall at a certain day come to ſhew cauſe 
why a Prohibition ſhould not be granted, and 
that in the interim proceedings in the Spiritual 
Court ſhould be ſtayed: upon ſerving this 
Rule in due time, and oath made of it, if the 
Plaintiff in the Spiritual Court do not appear 
at the day , and ſhew good cauſe to the con- 
trary, the Prohibition is awarded, and the rule 
made 
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made peremptory; but if the Court be doubt- 
ful, whether the matter be ſufficient to ground 
a Prohibition or no, then , or at the Prayer of 
the Defendant the Court will crder the Plaintiff 
to draw up his Suggeſtion into form, and then 
the Court will con{ider of the matter, or the 
Defendant may demur to it, and the matter 
argued by learned Counſel , and then the 
Court as they ſee cauſe, will either award the 
Prohibition, or diſcharge the Rule. But if the 
matter ſuggeſted be a good ground for a Pro- 
hibition, bur is in it ſelf falſe or doubtful, the 
Defendant in the Prohibition may demand a 
Declaration of the Plaintiffs Attorney, which is 
grounded upon a ſuppoſed Attachment for not 
obeying the Prohibition ; to which the De- 
fendant may plead as Counſel ſhall adviſe 
him, and Traverſe, and put in iſlue the matter 
of the ſaid Suggeſtion, or ſuch other matter as 
Counſel ſhall adviſe, which 1s to be tried by a 
Jury of the Country; if it paſs with the Plain- 
tiff , then is the Prohibition become perempto- 
ry; bur if the Verdict paſs for the Defendant 
regularly a Conſultation is awarded, that is, a 
Writ directed to the Judge of the Spiritual 
Court ; authorizing him to proceed notwith- 
ſtanding the Prohibition. 

If a man be ſued in the Spiritual Court for 
the Tythes' of Wood, Herbage, &c. and a 
Prohibition granted becauſe the Woud was 
burnt in the Fouſe , or the Cattel bred for the 
Plow or Payl, the Defendant may plead that 
the Wood or Cattel were ſold, and traverſe the 
Suggeſtion. 


Now ' 


a. i. 60-R ___ 


Www Aa 


A... ths iam MS. 
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Now by a Statute made in the 50 E. 2. it is St-50 E.z.c.4, 
enacted, That where a Conſultation is once oats a Prohi- 
duly granted upon a Prohibition made to the err geracy - 
Judge of Holy Church , that the ſame Judge ſultarion, = 


may proceed inthe Cauſe by virtue of the fame 


Conſultation, notwithſtanding any other Pro- 


hibition thereupon to be delivered ; provided 
always that the matter in the Libel of the ſaid 
Cauſe be not ingrofled, inlarged, or otherwiſe 
changed. 

But this Statute has been ſeveral times held Jones 237. 
to extend to ſuch Cauſes only where Conſulta- &9 Car.208. 

: 6-6 4 . - FPoplh.159,&c, 
tions are judicially granted upon examination 

of the Cauſe,and not where they paſs of courſe, 

as for want of proof of a Suggeſtion, or upon More 91 5+. 
Nonſuit for want of proſecution, or where the 
firſt was granted for want of a Copy of the 
Libel,or ſuch like. 

Sometimes the Court grants a Conſultation Co.5.68.a-.- 
ſub modo, as where the matter of the Libel js C9-'2-Rep.44.. 
in the disjunctive, and as to one part the Court "Ws, «it ations 
has Juriſdiction, and to the other not, there the © I 
Court may grant a Conſultation as to that part 
that the Spiritual Court has Juriſdiction of, and 
let the Prohibition ſtand as to the other. 

Or a Conſultation may be granted, ſo that $*mers verſ. 


os S:r R.Bulkley, 
the Spiritual Court allow ſuch plea , of ſuch 5... 1.57 


proof. Poph. 58. 
Note that the {ix Months for the proof of Hoo. 79. 

the Suggeſtion is accoraing to the Kalendar, * ww he ſve 

and not twenty eight days to the Month. en} chk: 
And note in the cafes before pur the Prohi- A eppetiin be! 

bition ſhall be general, and the Conſultation co.5. 53.4: 


ſpecial, quoad,&c. 
And 
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Where no Con. 

ſultation ſhall 
be granted up- 
0n a Verditt for 
the Defendant. 
Hob. 300* .* 
Dyer 171. 
P.5,0. 


Koy 28; 


More 911. 
Auſten ver. 
Pigot.Cro.El. 
736. 
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And it is taken for a Rule in Sir Henry Hy- 
barts Reports, that if a Prohibition be fetdey, 
yet the Defendant (hall never have x Conſul- 
tation, if it appear to the Court that the Suit 
in .the- Ecclefiaſtical Court was not well 
grounded. 

And therefore where one ſued for the 'Tythe 
Corn of ſixty Acres of Land, and the Defen- 
dant ſuggeſted it was barren Ground, and paid 
no T'ythe, and pray'd and had a Prohibition; 
and the Jury found that thirty Acres of it were 
ſo, and that the other thirty were barren, but 
had paid 'T'ythe, Wool, and Lamb, and a Con- 
julration denied becauſe itappeared the Plaintiff 
had no cauſe to ſue for T'ythe Corn. 

So if one lay a Modus for the whole Town 
and prove it for himſelf only, no Conſultation 
{hall be granted. 

So ina Prohibition it was ſuggeſted, that the 
Parſon had twentyAcres of Land,and ten Acres 
of Wood in diſcharge of all 'Tyrhes, and the 
proof was that he had twenty Acres of Land 
only, and a Conſultation denied, becauſe it ap- 
peared he had no cauſe of fuir. 


Prohivition af- Regularly a Prohibition ought not to be. 


ter Sentence. 
Hob.9 7. 
Noy 70. 
Winch. s. 
Cro.El.59s. 
Heb.6 7. 


After Conſul . 
tation, 


granted after Sentence, unleſs it appear the Sen- 
rence were obtained in the vacation, or by fur- 
prize, ſo that the party had nor timeto pray it 
ſooner, or upon matter ariſing after the Sen- 
tence, and the granting or not granting” reſts 
much in the diſcretion of the Court. | 
And ſo ſometimes upon new matter ariſing 
after a Conſultation a Prohibition may be 
granted, notwithſtanding the aforeſaid Statute 
of 50 E.3.as where the Spiritual Court after 
Conſultation proceeds to try matter ts 
only 
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only at Law, or if after a Conſultation the Hob. 286: 
Spiritual Court will make an unjuſt Decree as 

tro award treble damages : and fo in all cafes if Fvghes 245. 
the Spiritual Judge will procced illegally, and ard, cor op 
againſt the Common Law , after Conſultation Geery. = 

a new Prohibition may thereupon be obtained, 

but not upon any matter alledged in the Li- 

bel. 

Prohibitions - of themſelves are excellent 7%: vertue an:7 

things , where they are uſed upon juſt, legal, frogs of Pron:- 
and true groutfds ; and have ofren avoided rhe 
Uſurpations of the Popes and Spiritual Courts: 
| bur by the Corruption of theſe latter times 
they are grown very grievous to the Clergy, 
being too oft granted upon feigned and untrue 
Suggeſtions, which it is inpoſſible the Judges 
ſhould foreſee without the Spirit of Prophecy. 
And I think I may preſume to ſay,that where 
one was granted before Queen Elizaberhs 
time, there have been a hundred granted in 
this laſt Age; and they are 2 very great delay 
and charge to the ergy ; and it were well, in 
"my poor Judgment, it the Reverend Judges 
would think of ſome way to reſtrain them , or 
to make them pay well for their delay by 
making the Plaintiff enter into Recognizance 
to pay ſuch coſts, as the Court out of which 
they iflue, ſhould award, in caſe they ſhould 
not prove their Suggeſtion in convenient time, 
or ſome ſuch other courſe as they in their grear 
wiſdom ſhall think juſt and meet. 

And fo having done with the firſt manner 
of determining the right of Tythes at the 

Common Law, I ſhall proceed to the ſecond , 
which is by Writ of Right of Advowſon, to 
which likewiſe belongs the Writ of Indicavir ; 

Y which 


% 
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which in it ſelf is no other but a meer Prohi- 
bition to the Eccleſiaſtical Judge , and hit of 
the Indicauit. 

Indicavie af There have been ſome opinions that the 

Common Law. Writ of Indicavit is g1ounced uion the Sta- 
tute of Circumſpette Agatis and ArticuliCleri, 
cap.2. But it is very clear this Writ lay at 
Common Law; and it appears in our Books 
that it was the opinion of ſome learned Judges 
that it lay inall caſes where the right of Patro- 
nage might come in diſpute,and of this opinion 
Sir Edward Coke ſeems to be. 


33 H.6.20.2. And 3Bra#ton a Learned Judge who wrote in 
per Moile. the time of H. 5. hath the very Writ in his 
4 E.3-27.b. 


Kobe Book , which was long before the Statutes 
A's pe Pats above-mentioned ; and he faith that this Writ 


Lay for any lies, /# contentio fuerit inter Rettores de aliqui- 


Tythes. bus decimis ;, que attimari poſſunt uſque ad 
Bratton |. 5. quartam, quintam wei ſextam partem advo- 
: 4402.0). cationis. Et ultra quam pariem non extenditur 
For 28 froxti3 [ bi . bi . 
Toy prohibitio, prout fibi widetur. 
part. M 
But whatſoever the Common Law was, it 


is now ſetled by the Statute of Circumſpette 


Articul: Cleri Agatis, and Articiul; Clert, CAP. N. That unleſs 
C2. at leaſt the 'T'ythes in demand be of the fourth 
part of the value of the Church , this Writ 
lieth not : TheSratute of Articuli Clerizcap.2. 
is, /s fit contentio de jure decimarum originem 
habens de jure Patronatus , & earundem deci- 
marum quantitas aſcendat ad quartam partem 
bonorum Eccleſiz , locum habeat Regia prohi- 

bitio, that is to ſay a Writ of Indicavit. 
2 Inſt.491.. And this Writ lies as hath been faid where 
WWiere the Indl- one Parſon demands T'ythes againſt another 
CaVit 4566. Parſon to the fourth part of the value of the 
Church or more, which comes into their 
Churches 
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Churches by ſeveral Patrons, for if the In- 
cumbents come in both by one Patron the 
right of the Advowſon cannot come in 
queſtion, and by conſequence this Writ lies 
not. 

Suppoſe there be a Parſon with a Vicarage 
endowed, whereof the Parſon is Patron ; and 
a Suit be for T'ythes belonging to the Parſon, 
to the value of a fourth part of the Parſonage 
but not to the fourth part of the Parſonage 
and Vicarage: It ſhould ſeem in this caſe 
though the Vicarage were derived out of the 
Parſonage, and may again be re-united to that, 
nevertheleſs by reaſon of the ſeveral Patrons 
an Indicavit will lye in this Caſe: 

And it 1s to be obſerved that this Writ F.N.B.45.b.c. 
doth not lie before Libel, nor after definitive 12 E-441 3» 
Sentence, for the party that prays this Writ 7 , 
mult ſhew a Copy of the Libel in the Court of 
Chancery before he can have it. . 

And though the Law be reſtrained at this 2 Inſt.364: 
day to a fourth part of the value of the 77e form of th: 
Church , where before it was at large. þ {pep = 
the form of the Writ remains , and if the herds, PENTIN 
thing in demand be under the fourth part of 
the value , it muſt be thewed in pleading by 
the other {1de. 

And this Writ lies as well for Offerings , as F.N.B.4s.b.1 
for T'ythes: when ſuchWrit is ſued and ſerved, £** 9 Ofer- 
and the proceeding in the Spiritual Court ſtopr, **5"* 
then the Plaintiff there is to fue his Writ of 
Right of Advowſon of ſuch a portion of 
Tythes as the caſe requires , and this is given 
by the Statute of Weſtm. 2. cap. 5. in theſe Weltm.2. c.5 
words, Et cum per breve de Indicavit impedi- 
tur Rettor alicuus Eccieſie ad petendas decimas 

2 in 
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By whon:. 
F.N.R.45.b. 
But where the 
ſame Perſon 5 
Patron and 
Ircumbent. 

{u folem. 

12 E.4.13.b. 


F.N.B. 30b, 
The relief of 
Tenant in Tail, 
PurVeyances, 
Ofc. 


2 laſt.36 4+. 


Tie Proceeding 
remiticd, 


Regilt. 3C a.” 
23.0" 


F.N.B.3z o.C. 
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in vicina / nag habeat patronus Rettori ſic 
impedito breve ad petendam. advocationem de- 
cimarum petitarum : but this muſt be intend- 
ed where the Patron has the Fee-{1mple of the 
Advowlſon. And the Indicavit is to be brought 
in the_name of the Patron and his Clerk a- 
gainſt the other Incumbent, that ſues in the 
Eccleſiaſtical Court and his Patron ; but the 
Writ of Right of Advowſon is to be ſued by 
the one Patron againſt rhe other, and the Pa- 
tron demandant ſhall alledge Explees taken by 
his Incumbent of great and ſmall Tythes. 

But it the Patron againſt whom the Indi 
cavit 18 ſued, be but Tenant in Tail, Tenant 
for life or years, then he cannot maintain a 
Writ of Righc, but muſt demand and appear 
to a Declaration upon an Attachment,and plead 
his Title, which muſt be proceeded in, as in 
other Prohibitions ; and when the Title 
of the Patronage is determined at Com- 
mon Law, then the cauſe muſt be remitted to 
the Ecclehaſtical Court, where Sentence muſt 
be given according as the Law has determined 
the Right , and this appears by the Form of 
the Ind/cavit,which is ſpecial, Vobis pr ecipimns 
ve placitum iliud teneatis,donec diſcuſſum fnerit 
in Curia nottra ad quem illorum pertineat ejuſ- 
dem Eccleſie advocatio. 

And there is a note in the Regiſter, that this 
Writ lies of a Vicarage, Prebend, & aliis ſimi- 
[ibis as well as of a ReCtory: and the Form 
of the Writ is thus : * Pracipe A. quod reddat B. 
adwucationem decimarum quarte partis wel 
medietatis Eecleſig, fc. 

Bur theſe Writs as well as other real Actions, 
are grown obſojete and ſeldom put in Pr 
an 
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and therefore thus much ſhall ſuffice of the 
nature and pfoceeding in them. 

The third manner of proceeding for the de- Scire facias. 
rermining the Right of Tythes at Common ** E3 <7- 
Law was by Scire facias, which was grounded 
either upon Letters Patents, Fines, or other Ju- 
dicial Records, of which Mr. Sel/den inſtances 
ſeveral Precedents; but this manner of Trial S<!dens Hiſt. 


l , decim.43 9, &Cc. 
being taken away by the Statute of 18 E. 3. oo 
c.7. I ſhall ſay no more of it. 


'R, K 2 Inſt. 640,&c. 
The fourth fort of determining the Right of 1771t5 Maud a- 


Tythes at Common Law, mentioned by Mr. oy. 
Selden, is Writs Mandatory, commanding the 
payment thereof , whereof he gives ſome few 
Inſtances,but theſe having never been frequent, 
and for long time diſcontinued and grown out 
of uſe,l will not trouble the Reader with them, 
bur refer the curious Reader to Mr. Seldens Selden 44 4.£c 
Hiſtory of Tythes, and procecd to the fifth 
manner of determining the right of T'ythes at 
the Common Law,which is grounded upon the 
late Statutes. 

For the Statute of 27 H. 8. there hath been 
ſufficient faid already ; for that of 32 H. 8. 
that concerns the "Temporal Juriſdiction , I 
ſhall leave ittill the laſt , and proceed to ſhew 
what Authority 1s given to the Temporal 
Courts by the Statute of 2 E. 6. ca. 13. being 
the hrit Law that ever gave the Temporal 
Courts Juriſdiction for the Parſon againſt the 
Pariſhioners for ſubtraQtion of 'Tythes, in 
which there is a Clauſe to this effect. Z E.6.C.13- 

And it is enacted by that Statute after it has ... , bn 
confirmed the former Statutes of 27 H.8.c.20. 
and 32 H.$. c.7. That every of the Kings Sub- 
jects ſhould from thenceforth truly and juſtly 

Y 


ive bn 
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without fraud or guile ſet out, yield and pay all 
»anner of their predial Tythes in their proper 
kinds, as they ariſe and happen in ſuch man- 
ner and form as bath been of Right yielded 
and paid within forty years next before, Oc. 
or of Right or Cuſtom ought to have begn paid, 
and that no perſon thenceforth ſhould take or 
carry away ſuch or like Tythes, which had been 
nielded or paid within the ſaid forty years, or 
of right ought to have been paid in the place or 
places Tithable of the ſame , before he hath 
quſtly divided or ſet forth for the Tythes there- 
of, the tenth part of the ſame , or otherwiſe 
agreed for the ſame Tythes with the Parſon, 
E. under the pain of the forfeiture of the 
treble value of the Tythes ſo taken and carried 
a4). | 

This Clauſe being compared with the for- 
mer Clauſe, almoſt penned in the ſame words 
for the double value, would make a man at a 
ſtand what the meaning of the Parliament was, 
anditwas forty years{ when almoſt all that were 
at the making of this Act were dead) before it 
was found. out, that an Action of Debt lay 
upon this Clauſe at Common Law for the 
treble damages: To wir, Paſch.29 El:z. Inthe 
Exchequer in an [ntormation by the Queens 
Attorney againit one Wood for the treble va- 
lue, as forfeited to the Queen. In which Caſe 
it was reſolved, that an Action of Debt lay at 
:he Common Law for the treble damage , for 
avr ſetting forth of T'ythes ; for whereſocver 
411 Actof Parliament gives a forfeiture azainſt 
izim, that doth diſpoſleſs, &c, the Owner of 1:15 
property, as here he doth of his 'T'ythes, there 
the torkeiture is given to the Party grieved or 


dt 
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diſpoſſcfled. Since which reſolution Actions of 
Debt have been frequently brought in all the 
Courts of Weſtminſter , by Parſons, Vicars, 
Proprietors , Owners and Farmers of T'ythes, 
as wel} Lay as Spiritual upon this Statute, but 
being ſo long before it was found out, that an 
Action lay at Common Law upon this Statute, 
the Plaintiffs in the recital of the Statute al- 
ledged it to be made the fourth of February, 
2 E. 6. whereas in truth the Parliament begun 
the 14 1.5. :2d was hel by Prorogation the 
fourtiz of /evraary, 2 Ef. And this being dif- 
covered Ly an Action between O/zver and 
Colter, #. 6 Fac. B. R. brought upon this Sta- 


327 


tute, wherein the Statute was miſregited as - 


aforeſaid, and exception taken to it in arreſt of 


Judgment, the Court upon good adviſement r Browal. 100; 
over-ruled the exception by reaſon of the mul- Yelvert.126. 
titude of Preſidents, and athrmed the Rule, Pye: 1 71-p.6. 


that multitudo errantium parit error Patroct- 
nnm. 

Now conſidering that this .is become a very 
frequent Action in uſe, 1 conceive it will nor 
be improper to the preſent occaſion tro commu- 
nicate to the Reader what I have obſerved and 
learned in this kind of Actions, not only con- 
cerning the Forms of Declarations, Pleadings, 
Verdicts and Judgments , but likewiſe what 
evidence is neceſ{ary upon the general Iſſues of 
20 culpa. and nil debet , for the Plaintift and 
Defendant: And in the firſt Caſe con{ider in 
what Caſes, and by whom, and againſt whom 
this Action may be brought. 

* If rwo be Joynt-Tenants, and they enter 
and occupy joyntly, the Aftion muſt be broughr 


againſt them joyntly , bur it one qnly enter 
| Y 4 and 


Stile 122, 


*Hutton 1 2 15." 
I 2.2... 


By whom, and 
agzninlt whom, 


Actions lye in 
this Statute. 
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and occupy, the Action muſt be brought a- 
gainſt him, that only occupies alone. 

Syder£88.12;, Nora, that the Action lies by Executors, but 
not againſt Executors. 

But if there be two Tenants in Common, 
and one of-them ſets our his 'T'ythe , and the 
other carries it all away, therethe Action ſhall 
be brought againit him, that carries it all away 
alone. 


It the Parſun have two parts of the 'T'ythe 


Pay and the Vicar a third part, and one man Farms 
all, he may ſue for all in one Action. 

RED} It tne Husband and Wife in the right of 

1 Brown 86, the Wike be intitled to T'ythes, they ſhall joyn 

Yelv.63. in this Action, becauſe the damage is to ſurvive: 

Cro.Jac838. but a Parſon and a Vicar cannot joyn , but if 
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they joyn in a Leaſe to a third perſon , their 
Farmer may ſue for all in one Action ; bur in 
the firſt Cale, I fee no reaſon but that the Huſ- 
band may bring the Action alone , and fo [ 
have known it oficn done. | 
re Form of the In an Action br ought pon this Statute, the 
Declaration. Severance was alledged before the ſowing, and 
Pelict verl. , COxception taken afrcr Verdict ; bur the Ex- 
OTE *  ception was Cifallowed, becauſe the ſhewing of 
the ſowing was ſuperfluous , and ſo aided by 
the Verdict. 

C19 Car.324 The taking was a:ledged aſter the Plaintiffs 

rerm was ended, and yet "held good, 
More 953. AL. 4.0 and 41 Elz. A Judgment was ar- 
reſted, becauſe the Suit was brought ad reſþon- 
dendam tans Domino Regi quam parti , but 
this Cafe 1 very much doubr, for being: acainſt 
& Statute Law 1 it1S54 Con! rempt tincable, chough 
he Plaintit have the forfeiture, 'as _ the 
rae of Heu 2nd Cry, 8c. and I rake the 
(al 


Chap.26. 2 Lawof Tythes, 329 

Caſe inter Luvered and Owen, 2A. 4. 7 ac.C.B. Hetley 121. 
for the better Law, where it was held good. 

Upon an Action brought by two upon this Cyo.E1.170, 
Statute, who made their "Title by a Leaſe from 
a Patentee of the King , and exception was 
taken, becauſe they did nor ſhew the Patent, 
but diſallowed. 1. Becauſe the Letters Patents 
did not belong to the Plaintifts. 2. Becauſe the 
Plaintiffs did not demand the T'yrhes them- 
ſelves , but damages for a tort ; another Ex- 
ception was taken to the Declaration , becauſe 
the Plaintiff alledged the Defendant did nor a- 
gree with them , and did not fay, or cither of 
them, but held good by Intendment. 

And it hath beenadjudged , that in this Acti- 2Bulft.65.2.28, 
on , the Plaintiff needs not to ſhew his Title "- - 
eſpecially, but it is enough for him to alledge ” -_pa 
that he is Proprietor , Farmer or Rector, ge- yev. 63. 
nerally without ſhewing how. Cro. Jac.68. 
And it hath been held good, though the 3651. 
Plaintiff in his Declaration do not expreſs the * P'9%-79-7 1 
quantities or loads of the Corn or Hay carried 
away. 

And fo it is, though you do not exprels in 2 Iaft. 50 
your Declaration, the kinds of the Grain car- 
ried away. 

Where a Man alledged, that he was Farmer Coke verſus 
of all the T'ythe-Corn ariſing, &c. upon ſixty Smith,R.7Car. 
Acres of Land in D. and did not alledge which "25 $7.B.K. 
they were in certain, and yet allowed for SOR 
good, 2. The Plaintiff alledged the Defen- 
dants Occupters , but did not ſay, whether 
Jjoynrly or in common, and yet held good. 

3- The Plaintiff had alledged no time of the 
carrying away, but having alledged the time of 
the {everance, and the carrying away, coming 

; in 
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in with a Conjunction Copulattve it was held 
well enough. | 

Cro.Jac. 324. In an Action brought upon this Statute, the 

2 Bulſtr. 114. Plaintift averred in his Declaration , that he 
was ſubditus diei; Domini Regs , having re. 
cited the Statute, and it was held naught, be- 
cauſe it mult neceſlarily be intended E. 6. and 
not of the preſent King. 


Pleas in this In an Action upon this Statute the Defen- 
Aion. dant pleaded a Recovery in the Eccleſiaſtical 


Porter verlus Court ; but it was held no good Plea at Com- 
Rocheſter. 


Hill.9 Jac.8.R, 190 Law, but I conceive it would be a good 
© evidence upon il debet pleaded, otherwiſe the 
Pariſhioner were 1n an 1!] Condition. 
Wortley ver”. In this ACtion mon culpa. and: 241 debet have 
2" 7 YI been both held good iflues, but it is no good 
A " Plea to plead, that the Plaintiff fowed the 
Cro.El. 566, Corn, and fold it to the Defendant, becauſe 
Cro.Jac.361, this matter will nor excuſe the payment of 
More 914. Tythe. 

Now having brought the Cauſe to iſſue up- 
on mil debet or non culpa. we will ſhew in the 
next place what will be good and material evi- 
dence, as well for the Plaintiff as Defendant. 

What Evidence Firſt, If the Plaintiff be a Parſon, Vicar, or 
z5 neceſſary inn other Eccleltaſtick , and have not been ſome 
71s Action, & confiderable time in poſſeſſion of his Living, in 
Pie Fi which I have not obſerved any conſtant rule 
amongſt the Judges in their practice, but ten 
years quiet poſſctfion for the molt part is al- 
lowed by the Judges for an evidence of the 
Plaintifts Title, unleſs ſome material objection 
be made againſt it to draw it into queſtion 
bur if the Plaintiff have been but for ſome 
ſhort time in poſlctſion, or the poſlefſion lirigi- 
ous, then the Judges uſually put the Plaintift 
| | ro 
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to prove his Inſtitution and Induction, and now 
he muſt prove that he was in Epiſcopal Orders 
at the time of his Inſtitution, otherwiſe his In- 
ſtitution is void ; by the late At of Unitfor- 
mity he muſt produce a Certificate under 
the Hand and Seal of the Biſhop, &c. thar 
inſtituted him, that he ſubſcribed the Declara- 
tion mentioned in the ACt of Uniformity , and 
muſt prove he ſubſcribed the fame in the pre- 
ſence of the Biſhop,or, &c. and he mult prove 
that within two Months after he was inducted, 
upon ſome Sunday or Lords-day during Di- 
vine Service, he read the thitty nine Articles 
of Religion in the Pariſh Church into which 
he was inducted, and that he did declare his 
unfeigned aflent and conſent to all things 
therein contained , and he muſt likewiſe prove 
that within two Months after actual poſlefſion 
of his Living he read Morning and Evening 
Prayer in his Church upon ſome Lords-day, 
and openly and publickly before the Congre- 
gation declared his aflent and conſent to the 
uſe of all things therein , contained and pre- 
ſcribed in theſewords, I A. B. do here declare 
my unfeigned aſſent and conſent , to all and 
every thing contained and preſcribed in and by 
the Book Intituled the Book of Common Prayer 
and Adminiſtration of the Sacraments, and 
other Rites and Ceremonies of the Church , 
according to the uſe of the Church of Eng- 
land, together with the Pſalter or Pſalms of 
David, pointed as they ave to be ſung or ſaid in 
Churches, and the form aud manner of ma- 
king, or Ordaining and Conſecrating Biſhops, 
Prieſts and Deacons, © £ 


'The 


330 


332 The Parſons Counſelloz : Part 17, 
The Parſon, Vicar, &c. having thus made 
himſelf a Title , muſt proceed to prove the 
raking and carrying away the Corn, Hay, &c. 
and the value ; and it need be that the 
Land lies within the Pariſh , &c. but this 


the Judges put them to prove firſt of all com- 
monly. 


But if the Plaintiff be a Farmer or Patentee 
under the Crown he muſt prove his Title, but 
if he have been any conſiderable time in poſ- 
ſeſſion, and the Title not controverted , the 
Judges ſeldom put the Plaintiff to ſhew any 
more Title but his bare poſſeſſion and enjoy- 
ment,and that others pay him 'T'ythes. 

And fo having ſhewed what is neceſſary the 
Plaintiff ſhould be prepared to prove, I will 


proceed to ſhew what defence the Defendant 


may make, 
Ex parte de- The Defendant upon the general iſſue of 
fendentis. Not guilty, &c. may prove that he duly ſet 


Brown-1.34- forth his T'ythes, but if he afterwards carried 


them away it will not ſerve his turn; ſo if he 
{ell his Corn privately to another, and after he 
has ſold it privately, cuts and carries it away. ; 

2 Inſt.649*.” the Action lies againſt the firſt Owner ; the 
ſame Law is, where the Owner of the Land 
privately ſells his Corn to another who pri- 
vately cuts and carries it away. 

More 915. If there be two Farmers ſue and the Defen- 
dant pleads 1} debet, and upon the trial prove 
an agreement with one of them, this ſhall 
bind his Companion. 

And the Defendant may prove that another 
has a better "Title to whom he has paid his 
T'ytlhics, or compounded with him for them. 


Or 


Chap. 26. O! Law of Tythes. 


Or that he may prove that the Parſon came 
in by Simony, or any other matter that .makes 
his Preſentation, [nſtitution,or InduCtion void,or 
any other defcCt in not reading the Articles,&c. 
' Or he may prove that he ſer forth his 'I'ythes, 
and a Stranger carried them away, or may give 
in evidence, a Leaſe or Grant from the Plain- 
tiff himſelf, or to any other to whom he can 
makea good 'T'itle, but ſuch Leaſes and Grants 
mult be in writing unleſs tor one year only, to 
the Ownerof the Land, which hath becn held 
o00d by way of retainer. 


The Jury, if they find for the Plaintiff, are 77-98, 


to find how much of the debt demanded by 
the Declaration is due to the Plaintiff, which 
they are to do by trebliag the value of the 


Tythe ſubtrated , wherein they are uſually 
aſſiſted by the Courr. 


The Judgment is always given for the debt Judgment. 


found by the Jury without coſts , becauſe this 
Action 1s grounded upon a penal Law, where 
no ACtion lay at Common Law , neither 


ſhall the Defendant haveany coſts, if the Ver- More 91 5... 


dict paſs for him : but if the Jury ſhould up- 


on the Trial give coſt and damage, the Plain- &*-1ac- 361, 
tiff may releaſe them and take his Judgment: {uu 


But it Judgment be given for the Plaintiff in 
an Action brought upon this Statute by Nzbz4 
dicit, non ſum informatus, or Demurrer, the 
Plaintiff ſhall have Judgment for the whole 
debt demanded by his Declaration. And if an 
Action upon this Statute be brought againſt 
two or more, and Verdict only paſs againſt one, 


or part of the Defendants, the Plaintiff ſhall Stiles 317.313» 


have Judgment againſt thoſe againſt whom the 


Verdict paſſes, though the others be acquitted, 
quod nota, Note 
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Nota. 


Savill 69... 


Juriſadifion of 
4.5 Exchequer. 


38 Aſ.p.20, 
44+ E.3-43, 44+ 


Lane 39." 


50 E.3.20. 
2 Ha4.1s. 
20 H.6.17. 
I H.6.s. 

2 E.4.5. 

44 All.p.2 5. 
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Note that this Statute, as to the treble value 
and double value, extends only to Predial 
Tythes, and not to Perſonal, mixt, or other 
Church duties. | 

The Chancery likewiſe by Engliſh Bill holds 
Plea of T'ythes as may be made out by any 
precedents. 

The Exchequer likewiſe by Engliſh Bill 
holds plea for a ſingle value, for ſubtraCtion 
of all manner of Tythes, Oblations, &*c. of 
which great uſe hath been made ſince the late 
Wars ; and there they decree the {ingle value 
with colts, and the future payment, which is of 
great advantage to the Plaintiffs, and theſe Suits 
are not interrupted. with Prohibitions 3 but 
theſe Suits are often very coſtly too , for if a 
Modns decimand;, or the bounds of the Pariſh 
come in queſtion, and the proof not very clear, 
they are frequently ſent to Trials at Law, 
which gives delay and increafes the charges 
very much. This Juriſdiction I take it 1s much 
fortified ſince Tenths and Firſt-fruits were an- 
nexed to the Crown: but Suits of this nature 
were rarely brought in this Court before the 
War, however there are ſome ancient Books 
prove that this Court on the Law fide has 
aflumed Juriſdiction of T'ythes , but the Re- 
porter reports it with a quod mirum. 

Where the Kings Copy-holder pleaded a 
Modas it muſt be tried in the Exchequer, and 


for this cauſe a Prohibition was granted. 


Laſtly, It is evident in our Books of Law, 
that the rights of T'ythes were frequently de- 
termined at Common Law in Actions of 'Treſ- 
paſs for taking away of 'T'ythes, unleſs both 
parties were Clergy-men z and ſometimes AF 

1Ze9 


vA&f* 
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ſizes haye been brought at Common Law for 38 E.3-5. 
Tythes between Lay-perſons. And it is held ** E. 4.2 4-2, 


in the 25 H.8. that where the Lord of a Man- 25 H. 8.Br. Ja- 


nor claimed T'\ythes in conſideration of finding 7:/4i#ion 95. 


a Chaplain at ſuch a Chappel, and the Pariſhio- 
ners claimed them likewiſe upon the fame con- 
ſideration, that the right of theſe 'T'ythes being 
between Lay-perſons was triable at Common 
Law only. 

And at this day if 'Tythes be once ſet forth 
and divided from the Nine parts by the Owner 
of the Corn; and any perſon that has not 
right to them carries them away, the Suit for 
this Treſpaſs muſt be in the Temporal, and not 
in the Spiritual. 


I 


a. 


And by the Statute of 32 F8.it is enacted, Stat.32 H.8. 
that in all caſes where any perlon, &c. which ©P-7: 


then had, or then after ſhould have any Eſtate 
of Inheritance , Freehold, « &c. in or to any 
Parſonage, Vicarage, Portion, Penſion, 'T'ythes, 
Oblations, and which then were, or then after 
ſhould be made Temporal , or admitted to be, 
abide, and go to, or in Temporal hands and 
Lay-uſes, and profits by the Law, &c. ſhould 
then after fortune to be difleiſed , deforced, 
wronged, or otherwiſe kept or put out from 
their Lawful Inheritance , Eſtate , Seilin , 
Poſſeſſion , Occupation, Term , Right or 
Intereſt, of, in, or to the ſame, or, &c. by 
any other perſon, or, &c. claiming or pre- 
tending to have Intereſt or Title to the ſame, 
that then, and in every ſuch caſe, &c. the per- 
ſon,&c. ſo diſſeiſed, &c. the Heirs, Wives, &c. 
ſhall and may have their remedy in the Kings 
Temporal Courts, or other 'Temporal Courts, 
as the Caſe ſhall require for the recovering, &c. 


luch 
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ſuch Inheritance, &c. by Writs Original of 
Quod ei deforcear, pracipe quod redaat, Aſſiſe, 
ec. as the Caſe ſhall require,&c. So that ſince 
this Statute the Caſe is put out of all doubt, 
that for ſuch 'T'ythes, &c. which are become 
Lay-fee , the right , title and poſſeſſion is be- 
come determinable at the Common Law; and 
all manner of real Actions , Eje&tments and 
other perſonal Actions are brought there as 
the Caſe requires daily. 

And now having ſhewed in how many 
Courts, and how many ways T ythes may be 
recovered, it calls ro my mind the Fable of the 
Fox and the Cat, who had but one way to ſhift 
for her ſelf when the Hunts-men came, but 
that one proved better and more ſecure than 
all the ſhifts the Fox had boaſted of; for upon 
the whole matter it were much better for the 
Reverend Clergy it they had one ready way 
to recover {ingle damages with their coſts of 
Suits at Common Law, where they might not 
be interrupted by Prohibitions, and claſhing of 
Jurifdictions, and toſt from one Court to ano- 
ther, than all theſe ways I have mentioned: 
And it is a wonder to me that there being 
hardly a Lord in Parliament, nor many of the 
Houſe of Commons that have not ſome part of 
their Eſtates in Impropriations , though they 
had no kindneſs to the Church , yet for their 
own intereſt and concerns have not to that 
purpoſe preferred ſome Law in Parliament be- 
fore this time ; which might be done in a few 
lines, by giving an Action of the Caſe at 
Common Law for the ſubtra&tion of T'ythes 
with cofs, or if the Parliament ſhould rhink fit 
the ſmaller ſort of T'ythes might be determined 

mm 
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in a Summary way by the: Juſtices. of Peace ' 
with. an Appeal to the Judges of Afﬀfize ; but 


this I humbly ſubmit, as I do all the reſt; to 
etter Judgments. 


\. IT have now finiſhed this ſmall Tract,where- The Concluſion 
by I wiſh the Reveread Clergy may receive of *%« whole. 
as much fatisfaCtion as I defire, or they can ex- 
pect. And I ſhall now conclude all with a Liſt 
of thoſe Monaſteries, the Lands of which are 
only, capable to be diſcharged of the payment 
of T'ythes, by Order, Bull, Preſcription, real 
Compoſition or otherwiſe ,, that every Clergy- 
man may fatisfhe himſelf without further. en- 
quiry whether ſuch Monaſtery Lands as ſhall 
happen to be 1n his Pariſh, &c. may have the 
benehrt of the Statute of 31 FI, 8, to be freed 
of the, payment of T'ythes: and in the , Liſt 
following I have fer down the Times of the 
foundations of the ſeveral Monaſteries,that be- 
ing material to know, for if they were founded 
ſince the firſt year of R, 1. they cannot pre- 
ſcribe in #0» decimando. T have alſo for the 
molt part fet down what Order the Houſes were 
of, that the Reader may fatisfie himſelf whether 
they were of any of thoſe Orders that were 
priviledged from the payment of 'T'ythes : for 
the valuations I have followed Mr.Dugdale, as 
being a ſure Author , having obſerved many 
Errors in that of Mr.Speed. _ 
- In the peruſalof this Cacalogue you will find 
how many Foundations were made of Monaſtc- 
ries in the firſt Century after the Conquelt ; and 
till che Reign of King Fob», that it they had 
continue4J at that rate, the greateſt part, it not 
all the Land in Eng land, had by this day been 
I Monaftery 
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Magna Charta. 


Stows Survey 
of London, 
9309 Oo 
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Monaſtery Land. Burt in King Fohns time they 
begun to ſlack, and in the ninth of H. 3. the 
Statute of Mortmain was made, after which 
you will find but few Religious Houſes (az 
they were called) founded. 

The Ciftertian Order came into England 
about the yearof our Lord 1128, and in the 
enſuing "Table, you may fee how well they 
proſpered, that in fo ſhort a time there ſhould 
be ſo many of the greater Abbeys of that Or- 
der ; but it ſhould ſeem this Order began ſooner, 
See MonaFticon Angl.li.1.p.695. 

The Black Canons regular of St. Auguſtine 
firſt came into England, as Mr. Stow lays, in 
the Year x108. and were firſt placed in Tri 
nity Church within Algate , London. But I 
rather think he is miſtaken in the time, for 1 
fnd ſome Monaſteries of that Order before that 
time: However the enſuing Catalogue will 
mform you of their increaſe. 

And it is without diſpute that the increaſe of 
Monaſteries , eſpecially thoſe of priviledged 
Orders, tended very much to the prejudice of 
the Secular Clergy that had the Cure of Souls; 
for belide the Orders that were priviledged, 
they appropriated all the Churches they could 
obtain, and how ill they were ſerved a man 
may in ſome meaſure obſerve that peruſes the 
Statute of 15 R. 2. and 4. H, 4. for it appears 
by them that they endowed no Vicarage at all 
upon the appropriating Churches,or ſo meanly, 
thar the Vicars could not live upon them, and 
not at all Hoſpitality praiſed. And therefore 
the Parliament of England which has always 
put a ſtop to the uſurpations and exorbitances 
of Rome, and to prevent the Religions Houſes 


deſtroying 


Chap.26. O2 Law of Tythes: 339 
deſtroying the Church, in the 15th yearof the 
Reign of King Richard the Second made a 15 R-2-cap.16- 
Law, That'the Dioceſan of the place where 
any Church was to be appropriated, ſhould take 
care the Vicarage ſhould be well and ſufficiently 
endowed beſides a portion to the Poor. But 
this At not having the effect was defired and Palmers Rep: 
expected, the Biſhops of thoſe times being ovyer- 219+ 
awed by his Holinefſes Mandates, or partici- 
pating too much of his qualities, a ſecond good 
At was made in the 14h year of King H. 4. 4 H-4-cap-12. 
whereby it was enacted, T bat all thoſe Appro- 
tations, that were made ſince the former Sta- 
zute without ſuch endowments , were declared 
zo be void. And that no Religious perſon (that 
 #%, Monks and Friars) ſhould be made Vicar in 
any Church appropriated, or to be appropriated 
'y any means in time td come, and that 
no Vicarage ſhould be appropriated by theſe 
S tatutes , and divers other Statutes cited 
in this work upon ſeveral occaſions. It is 
eaſi6, to gueſs what opinion they had, even in 
the times of Popery , of theſe People called 
Religious Men. 
I have now made too long a digreſſion; and 
will therefore proceed to the Catalogue I pro- 
miſed the Reader. 
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Ca.Sanita Ec- 
clelia. 


An Apendix to the Third Chapter of 
the Second Book. 


E er was a Canon made by Robert Win- 
chelſey Archbiſhop of Canterbury and his 
Clergy in the Year 1305, whereby it was de- 
creed, that Omnes & ſimguli parochiani integre 
O& ſine diminutione decimas inferins annotatas 
Eccleſiis ſuis perſolvant; ſcilicet,decimam lat s 
a primo tempore ſue novationis tam menſe 
Auguſti quam alizs menſibus ;, de proventibus 
etiam boſcorum pannagits Sylvarum & cete- 
rarum arborum ſi vendantur, vivariorum, 'piſ- 
catiorum, fluminum, ftagnorum, arborum, pe- 
corum, columbarum, ſeminum, fruttuum, & 
beſtiarum guarenarum , aucupitit , hortorum, 
cnrtilagiorum, lang, lini, vin & grant, turba- 
Tum, in locis quibus fabricantur & 

Cygnorum, caponum, aucarum, & anatum, 0V0- 
rum, Thenetu agrorum, apum, mellis & cerg, 


moelendinorum, venationum, artificiorum, nego- 


tiationum, nec non agnorum, vituloram, pul- 
lorum, equorum ſecundum eorum valorem , & 
omnium proventuum rerum aliarum de catero 
ſatisfaciant competenter Eccleſuis quibus tenen- 
tur, nullis expenſis ratione preſtationis deci- 
marum deduttis,ſeu retentis, niſi tantum de pre- 


 ftatione decimarum, & negotiationum ; Quod 


ſe monitionibus ſuis parere contempſerint, per 
[tr uſpenſionis, excommunicationts , & interditt: 


' ſemtentias eos ad preſtationem decimarum bu- 


Juſmodi compellant. 


"This 


fodiuntur, 


= po 
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This Canon being a Provincial Canon of 
this Nation, and by conſequence in force ſo 
far, as it is not croſt by the Common Law, 
Statute Law or Cuſtom of the place. I thought 
fit to inſert, though almoſt all the particulars 
therein are ſpoken to. in their proper places, ; 
fave that I have not met with Hs EE 4-0 Oe 
riorum in any other Canon which the Gloſs 
ſays, is loca in quibus piſces paſcuntur & im- 
pinguuntur, and ſometime it is taken * pro Joco * Sir Henry 
ubi ferg includuntur, with which Sir Robert » 0g eral 
Stapletons Journal partly agrees ; but what ,;., Con 
| T'ythes are to be paid for Vivaries, neither the 
Canon nor Gloſs tells us, and I as little can 
give you an account what 'T'ythes are due for 
Curtilage. T heneſii agrorum Mr, Lindwood tells 
us, is Arborum creſcentium circa agros pro clau- 
ſura eorum , which by the Common Law of 


England are to pay no 'Tythe ; for the reſt I 
refer to the proper Chapters. 
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Here follows a Catalogue of the ſeveral Monaſteries, that 
upon the general Survey taken in the 26th Year of H. 8. were returned 
tobe of the Annual value of 200 {. per ann. and upwards within Eng- 
land and Wales, and by conſequence diſſolved by the Statute of 31 H.$. 
and by that means are capable of being diſcharged of the payment of . 
Tythes; with the date of their Foundations, as near as I can compute, 
with what Orders they were of; In which obſerve, that 4. ſtands for 
Avbey,P.for Priory, Ben. tor BenediFins, Cift, for Ciftertians, Pram. for 
Premonſtratenſes, Car. for Carthuſians, C.S.A. for Canons of St. Auſtin, 
F.for Founded, T.tor Tempore ; and in the valuations I have rejected all 
ob. and 9. | 


Berks. L. «0 

Eading Ben.F.T-.H. x. 1938 14 Z3 

Buſhelham A.C.S.A.F. 13 E.3. . 0255 11 © 

LCA Abington A.Ben.F.72.0. 1876 10 9 

: Bedford. 

Newnham P.C.S.A.'T.H.1. 0203-75-21 
Elmeftow A.Ben.F.T.W.Conquelſt. 0284 I2 1 

IVarden A.Ciit.F.4.Steph. 1 135. 0389 16 6 

Cyick/and P. White C. Gibertines F.T. 

W.Ruf. - > © TO ST. - 
Dunſtable A.C.SA.F.TH. 1. 0344-13 -2 
IVoeburn A.Ciſt.F.T.Johannis Regis O94 - 21S A 

Bucks. 
Afbrugge Coll. C.S.A.F,I.E.r. 0416 16 4. 
Noteley A.C.S.A.F.T.H.1.1112, S637 6-4 
Miſſenden A.Ben.F. 1293. OLST ©. 14.0 
Cantabr. 
; Thorney A.Ben.F.97 | O4IL 12 IN 
Barnwel P.CS.A.F.T.H.1. 109%. 0256 11 10 
Ceſtr. 
S.Werburge A.Ben.F. 1c35. , fo083- 7-1 
Combermeeve A.Cift.F. 1134. O13F:- 9:7 
| Cornus. 
« BodnimP.C.SA.F.936. 0270-:..-0--I1 


Launceſton A.C.S.A.T.W.Conquclt, 0386-238 
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St.Germans A.C.S.A.F.T. Ethelſtani Regis. 0243 8 © 
| Cumbr. 
Carliſle P.C.S.A.F.T.W.Rutf. "7 | HK 
Holmcoltrum A.Ciſt.F.11235. 0427 Ig 3 
Derhb. 
Darley A.C.S.A.F.T.H. 2. 0258 14 5 
Dewos. : 
Ford A.Ciſt.F.1 13 3- 0274: 10.6 
Newham A.Ciſt.F. circa 12.46. OAIF:----. 7-8 
Dinkeſwel A Cit. F.1201. 0294. 18 6 
Hertland A.C.S.A.F.T.H.2. O2308. 43-3 
Torre A.Prem.F.'T.R. x. a396 - 0 2 
Buckfaſt A.CiftF.T.H.2. a466"- 11 212 : 
Plimpton A.Cilt. F.T.E 1. Sa .17 4 
Taveſtock A.Ben.F. 96 1. Ons 0-3 
Exon P.Cluna F.T.H.. OFOL 12 9 
Dorcet. 
Abbotsbury Ben.F.circa 1016. 1390 TI9 2 
Middleton A.Ben.F.per R.Ethelftan 0578 13 17 
Tarrent A.Ciſt.F.per H.3. 028g 7-9 
Shafton A.Ben.F.94.1. - r156”-3—=y 
Cerne A.Ben.F.T.R.Edgari OFIF 17 10 
Sherborne A.Ben.F.circa 370. o682 14 7 
Dunelm. 
St.Cuthbert A.Ben.F.circa 82.4. 1366: 10 9 
Tinmouth P.Ben.F. 03997 1O F 
Eſſex. 
Berking A.Ben.F.6 80. 08602 12. 5 
Stratdford Langthorne A.Ciſt.F.1135. og11 16 23 
Waltham A.C.S.A.F. circa 1060. obod 4-2 
Walden A.Ben.F. 1 16. } Ho KS. 
St.Oswith A.C.S.A.F.1 1209. 0877-0 
Colcheſter A.C.S.A.T.H. 1 DELT.::2F-- © 
Glouc. 
\ Briftol A.CS.A.F.circa T.H.1. 0670 13: IT 
| 7. 4 Hayles 


The Catalogue of Ponalerles. 


Hayles A.Ciſt.F.12.46. 
Winchcomb,A.Ben.F.7 87. 
Tewesbury A.Ben:F.7 15. 
Cirenceſter A.C.S.A.F.T.H.. 
Kimgſwood A.CIRF. 1 139. 
Glouceſter AiKen:F.680. - 
Lanthony os A DRIES CS.A.F.1136. 

Hants. 
St.Swithins TWinton A.Ben.F. 634. 
. Hyde Abb.Ben.F.per Regem Eltred. 
. Wherwel A.Ben.F. T.Edgari Reg. * 
Romſey moniales Ben.F.g907. 
Twinham P.C.S.A.F.ante 1042. 
Bello loco A.Cilt.F. 1204. + 
Southwick P. C.S.AF.T.H.r. 
Tichfield A.Prem.F.T.H. 3. 

Hertford. 

St. Alvans A.Ben.F.755. 
| Huxts. 
St. Neets A.Ben.F. circa 'T.H.1. 
Ramjey A.Ben.F.969. 

Kanc. 
St. Auftins prope Cant. A.Ben.F. 605. 
Ledis P.C.S.A.r.1119. 


Feverſham A.Clun.F.I 14.7. per R.Steph. 


Boxley A.Cilt.F. 1-1 4.4. 

Roffen A.Ben.F.600. 

Aalling A.Ben.per Regem Edm. 

Dertford A.C.S. A.F.49 E.3:.per ipſcR. 
Lancs. 

Iihallez A.Cilt.F. 1172. 

Leic. 

Leiceſtr. A.CS.AF.1143. 

Croxden A.Przm.circa Þ.R.I.Reg. 
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Lincoln. l. 
Lincols $t.Cath P.Gilbert F.T.H.2. ©2OL 
Kirkſteed A.Ciſt.F.1 1 39. | 0286 
Reveſly A.CHEF. 1 14-2. O257 
Thornton A.CS.AF.1139. 05 94. 
Bardney A.Ben.F.7 12. 0366 
Cropland A.Ben.T.Reg.Ethelred 7 16. 1803 
Spalding A.Ben.F.1 052. O761 
Sempringham A.Gilb.t.1 14.8.14. Steph. 0317 
Epworth moniale Carthuſ.1 o R.2.fundat. 0237 
; 7+ * Lendonand Midd. 
St.Fobn Feruſal.P.F.T.H.1.1 100. 2585 
. St. Barthol.Smithfield C.S.AF. 1 102. 0653 
St. Mary Biſhopſgate Pr.F.1187.9R.1. 0478 
Clerkenwel P.Ben.F. T.Reg.Steph. O26 
London Minors Ben.T.F.E. 1. 0318 
Weſt miner A.Ben.F.T.Edgari 3471 
Szon A.C.SA.F.per Reg.H.s. 1731 
London domus Cart.fundar.T.E. 3.Reg. ©64.2 
S.Clare extra Algate monial.F. 12.92. 04.18 
St. Mary Charter-houſe Carth.F.1391. 0736 
St.7obns Holywell monial.nigr.f.1918. 0347 
St. Mary Eaſt-Smithfield A.Cift.F. 34. E.3. 0602 
ern, ParFo Cieg Is REG Northfol. 
Thetford A. Clun.F.1109; ' OJIY 
Wymundham A.Ben.F.1 139. *" OTTL 
Flulmo A.Ben.F.per Canutum Reg. 0583 
Weſtdrebam A.Praem.F.T.H. 2. 0228 
Walſingham A.C.S.A.F.circa 'I.Step.R. 0o39g1 
Caſtle Acre A.Clun.F. 10909. | 0306 
Weſt Acre A.Clun. F.'T.W.Ruf. 0260 
TT EIDLOETS [7 | 
Burgi $.Pet. A.Ben.F.per ro.fere R.Mer. 1721 
Pipewell A.CiRF. 114 2- ' 0286 
S. Andreas P.Clun.F. 1067. 020? 
Suby APizm F.T.Steph Reg. 0258 
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| Nox. 
Lenton P.Clun.fund.T.H. 1. 
Thugarton P.C.SA.F.T.H.i. 
Welbeck A.CS.A.F.T.Reg.Steph. 
Warſop P.C.S.A.tundar. 
Bella Valla Pri.Carth.F.circa 16 E. 3. 
New#t#ed P.C.S.A F.T.E.3. 


L. 
0J29 
0259 
0249 


* 0239 


ON27 
O21 


18 


8 


Theſe two laſt are under value in Mr. Dugaale, but 


thus per Speed. 
Northumbr. 
Tinmouth a Cell to St. Albans a Nunnery, 
Oxon. 
Godſtow A.Ben.F.T.Steph.Reg. 
Eyneſham A.Ben.F.T. Erhelred Reg. 
Oſney A.CS.A.F.T.H.1. 
Thama A.Cilt.F.T.H. 1. per Speed. 
Oxford P.per Speed fund.ante Cong. 
Dorcefter per eundem A.C.S.A.F.6 35. 
Salop. 

Hagmond A.C.S.A.F.1 100. 


OFIn 


0274. 
044-1 
0654. 
0256 
0224. 
OTI9 


O25JY 


Lilleſhul A.C.S.A.F.per Adelfleda R.Merciz. 0229 


Wigmore A.C.S.A.F.1 172. per Speed, 

Wenlock P.Clun.F. 1 18 1.vel antea, 

Salop A.CS.A.F. 108 1.per Speed, 

Hales Owen A.Prem.tund,T'R.Joh. 
ys Somerſet. 

Glaſſenbury A.Ben.circa 300F. 

Bruton A.C.S.A.F.T.Conquelt. 

Henton P.Carth.F.T.H.3. 

Witham P.Cart.F.per H.2. 

Taunton P.C.S.A.T.H.1. 

Bathos A.Ben.F.TH.3. 

Keyneſham A.C.S.A.F.T.H.r. 

Michelney A.Ben.F.74.0. 

Buckland P.Cilt, F.T.E. 1. , 


£267 
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Staff. 
De Ia cres A.Ciſt.F.1 15 3. 


Burton ſup.Trent.A.Ben.t.T\.Eadredi R. 


Croxden A.Ciſt.cont.Fundart. 


Suffolk. 


S.Edmund; Bury A.Ben.F. 1020. 


 Butley ACS.A.F.1171. 


Sibeton A.Cifſt.F.11 50. 


 Txworth P.CS.A.F.T.Conq. 


SUrrey. 
Merton P.C.S.A.F.I 121.T.H. 1. 
Shene P.Carth.F.I 4.14. 
Chertſey A.Ben.F.666. 
Newark P. 


S. Maries Overſ. A.C.S.A.F.7 H.r. 


Bermuvudeſey A.CSAF.7 H.r. 

__ Warw. 
Combe A.Ciſt.F.T.Steph.R. _ 
Kenelworth A.C.S.A.F.T.H. 1. 
Merival A.Ciſt.F.1148. 
Nuneaton monial Ben.F.T.H.2. 

Wilts. 

Malmesbury A.Ben.F.circa 670. 
BradenFtock P.CS.A.F.T.Conq. 
Edington P.CS.A.F.135%. 
Ambresbury A.Ben.F.1177. 
Wiltoz A.Ben.F.T.Ethelwolpi R. 


Fareley aCell ro Lewes per Speed F. 


I 125. Clun. 


Lacock A.C.SA.F. 1232 perSpeed, 


Wigorn. 
Halwerne A.Ben.F. 1083. 
Eveſham A.Ben. T.Oftx. 
Perſhore A.Cift.F.11 38. 
Halesowen A.Prem.F:T.Joh.Reg. 
Brodeſly A.Ciſt.F.1 138. 58, 
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Eborum. I. WEE © 
St. Mary Eborum A.Ben.F2 W.Ruf. [Teo 7-8 
Selby A.Ben.F.T.Conq. 0729 12 1 
Kirkſtal A.CIRF. 1147. OJL9 2-1 
De rupe A.Ci{t.F. 1 14,7. O224 2 
Monks Burton A.Clun.F.circa 1 186. 2039 3 
Noſtefl A.C.S.A.F.T.H. 1. ©0492 186 
Pemfrait A.Clun.F.T.Conq. 0337-14 
Gisborne A.C.S.A.F. T.Steph.Reg. o625 YZ 
Whitby A.Ben.F.T.Conq. | S237 4 
Montegratiz A.Carth.F.circa 1396. ' 0323 2 1 
Newburge P.C.S.A F.1 145. 30679 8 
Belland A.Ciſt.F. 1 1 24. 0238 9 
Kirkham A.C.S.A.F.T.H. 1. 0269 F 
Aelſa A.Ciſt F.11 36. 0299 ,6 
Brilington C.S.A.F.T.H.r. BS 
Walton A.Gilbertines F.T.Steph.Reg. 0360 16 10 
Bolton in Craven P.C.S.A.F.TH.1. 2.4% -: 4-4 
Rival A.CHEF.1 13%. 0278-..20. 3 
7erval A.Ci{t.F.T'.Steph.Reg, 0224 18.5 
Furnes A.Ciſt.F. 1 127. | o805 16 F 
De Fontibus Ciſt.F. 1 1 32. og998 6 8 
Farter P.CSA.F.TH. 1. ".*, » Bs Gate | 
Rithal per Speed + O2ET- 14.6 
Od Maulton A.F.T.Steph.R.per Speed o2579 7 © 
St. Michael juxta Hull Carth.F.13779. o231 17 3} 
| Walla. | 

Valle de Sand a CruceCom.Denbigh, Cilt. 

F.1T4 1: 7 D2 5 
Strata Florida Cardiganſh. Ciſt.or Clun. 

F.T.Conq. 1225-:.6 -- 0 


Gloria Dco Patri, Deo Filio & Deo Spur - 
© rut Sancto, Armen. 
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Cceptance of Rent,where it ſhall affirm a Leaſe,109. 
Acceptance of Rent by a Parſon, Vicar, or Prebeud 
will not affirm the Leaſe of his Predeceſſor, I1o. 

Where a Parſon ſhall be bound by the acceptance of Fe- 

alty,111. By a Biſhop upon a Leaſe for Lives of Tythes, 

ibid. 4 Leaſe for years of Tythes how it ſhall operate, 


ibid. 

Admiſſion, In what manner to be made, 6. Nos to be done 

haſtily,ib.& 50. The danger thereof, 5 O 

Aftermaths, Where Tythes are due for them, 190 
Agiſtment, vide Herbage. 

Alteragium,quid, | 178 


Annates, vide Firſt-fruits. 

Archdeacons, Their original and growth, 231, &c. Oculi 
Epiſcopi & quare,2.35. Vide plus de eis in Procurations. 

Arms and Enſigns of Honour in Churches,vide Churches. 

Arreſts in Churches or Church-yards, vide Churches. 

Aſſeſſments for the Repair of Churches, vide in Church. 


B 
Arren Lands, Which ſhall be ſree from the payment of 
Tythe Corn and Hay, 26 
Bees, What Tythes are due for them, 2.8 
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Biſhep, What time he hath to examine a Clerk, 6. Admits a 
Clerk before the Church becomes litigious, 11. Heis mt 
bound by a Verdift in a Jure Patronatus, 14. An Atim 
of The Caſe lies againſt him if he admit the contrary 
Clerk,ibid. Coparceners preſent ſeverally, which Clerk he 
mnſt admit,16. If Foynt-Tenants,or Tenants in Common 
preſent ſeverally,what”s to be donegib. though the Church 
be litigious he may admit either Clerk at his peril, 12. 
What Office he may grant,and for what Term, 1 08 What 
Retorn hemay make upon a Duplex Querela, 13. He may 
grant Copybold in Fee, 108.Vide in Church-Dilapidations, 

| Nom-reſidence,@*c. 

Burying and Burying places, vide in Churches. 


C 


(:_ againſt} Common Law, Cuftoms or Prerogative 
are void, 38, 245. Which Provincial Canons are in 
force, 2.4.5 
Calves,Wool, Lambs,Pigs, Milk, hcw the Tythes thereof are 
ro be paid, and the Canon for the payment thereof, 201. 
How the Tythes of Milk and Cheeſe are to be paid,2.04.. 
Sheep not kept 3o days ſhall pay no Tythe, 255. When 
Calwes, Lambs,@&*c. are to be paid, 2:6. How to be paid 
where ſeveral mens Sheep are depaſtured together,ib. How 
where they depaſture in a Ground whereof the Pariſh is 
not known,207. How Wool, Locks, Beltings, Neckings, and 
the Wool of Sheep that die of the Rot isto be paid, ib. 
Cathedraicum, quid, and how it became due, 136. Not the 
fame with Synodals, 232 
Caveats, and the uſe and force of them, I3 
Chancels, by whom to be repaired, and how to compel the 
repair of them, | E 37,338 
Capella unde dicitur & quid, 15 3. The ſeveral kinds thereof, 
tb. Free Chappels quid, ib. all given to the King, 154- 
Who may make a Free Chappel, ib. Parochial ws uf 
2 
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what,ib. How to be repaired, and by hom the Cure is to 
performed, ibid. The Rector of the Mother-Church ſhall 
have the Offerings made at Chappels, 156. How it may 
become a Church, ib. Who ſhall repair Chappels annext to 
» Mother-Churches, ib. Private Chappels quid, ib. ought to 


be conſecrated, I57 
Charges; To what Charges Parſons and Vicars, &c. are 
chargeable, 22 


Churches, Undedicuntur, 133. The ſeveral acceptations of 
the word in the Scripture,1 24. The manner of Founding 
them, ib. Who may build a Church, tb. Where a Church 
muſt be re-conſecrated,1 35. The ſeveral parts whereof a 

| Church is compoſed,ib. In whomthe Freehold of the Church 

75,ib. Who is to repair Churches, ib. How they were an- 
ciently repaired, 136. How the money is to be raiſed for 
the repair of Churches,ib. In what manner aTax is to be 
made,&cib. How to be recovered, ib. What to be done if. 
the Pariſhioners 2will not make a Lewy for the repairs of 
the Church, 138. How to be relieved againſt unequal 
| Aſſeſſments, wv. The Landlord 7s not aſſeſſable towards 
rhe repair of the Church in reſpelt of his Rent, ib. The 
Parſon is taxed in reſpec of the Land he holds, ib. The 
| prejudice by omiſſion of any Landholder in a Taxtowards 
the repair of the Church, 14.0. The Parſon and Vicar are 
free Fog Levies towards repair of the Church, ib. And 
ſo may the Founder be by Preſcription, ib. Whether the 
| Inhabitants within a Chappelry may preſcribe generally to 
be free from Levies to the repair of the Mother-Church,ib. 

Churches united,by whom to be repaired, 14.1. Seats in the 

Churches,by whom built, and how to be repaired, 142. In 

what manner to be built, tb. Who may build Seats in a 

Church,143. Who ſhall have the materials of Seats pul- 

led up, ibo What Authority the Parſon has concerning 

f Seats, and who may diſpoſe thereof, ib. Where they may 

| be claimed by Preſcripticn,1 4.4. One may preſcribe for a 

burying place, 14.5. Who might anciently, and who may 

GW 


The Table; | | 
new be buried in the Church, ibid. Nothing to bz paid for. 
burying in the Church-yard, ib. But im the Church and 
Ciancel,145. Where one of common right may be bu- 
ried, ib. Anciently not in Cities, ib. Who may. ſet up 
Tombs in a Church, ib. What remedy if broken,ib. Who 
may net be buried m Church or Church-yard,I 47. Grave- 
ſt ones, Winding-ſheets, Penants, Arms, &c. In whom the 
property is, ib. In whom the property of the Bells and 
cther Ornaments of the Church aregbid. IWho ſhall have 
an Atjion of Treſpaſs for ,the taking them away , ib. 
How the property of Goods may, be changed by the 
offering of them to a Saint, ib. Goods may be given to 
the Church, and how,g14.8. What reverence is due to the 
Churches and Church-yards, ib. Sanduaries what , and 
when taken away, ib. Courts, Fairs, Market s,&c.Not to 
be kept in Church or Church-yard,1 4.9. The puniſhment for 
febting or brawling in Church or Church-yard,ib. The 
puniſhment for ſtriking or drawing a Weapon there, 150. 
De ſon aſſaulr Demeſne, is no plea to a Battery begun 
there, ib. The puniſhment for making Arreſts in the 
Church or Church-javd ibs The ſeveral Officers that were 
in the time of Popery,ib. Churchwardens and their Du- 
ties, 151. By whom to be choſen, 152. Of Side-men 
aud their Office, ib. Sextons and Clerks, and their Office, 
ib. How they ſhall be eleed, ib. The Pariſhioners may 


chooſe him by Cuftom, IJ3 
Clergy taken away in Sacriledge, I5O 
Concubines allowed Priefts, and in what manner, 117. 
Vide Incontinence and Marriage of PrieFts, 1b. 


Confirmation of Biſhops Leaſes, in what caſes neceſſary, 97- 
How, where there is two Chaptters,ib. A Leaſe confirmed 
before the Sealing,g8. After the death of the Biſhop, ib. 
Makes ſeveral concurrent Leafes, and the later 1s firſt 
confirmed,g9. Grant to the King confirmed before In- 
rolment,ib. Who is to confirm Leaſes where *tis neceſſary, 
ib The Parſons Leaſes confirmed by the Biſhop, wes Is 

-atromn 
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Patron alone, ib. A Parſon makes a Leaſe before he is 
Indufted, which is confirmed , yet void, ibid. A Leaſe 
may. be confirmed for part of the Land or Term, 100. 
A Parſon makes a Leaſe which is confirmed, and after be 
is deprived,ib. The Biſhop and Husband of the Patroneſs 
confirms, quid operatur, 100. The Biſhop and the Patron 
being Tenant in Tail confirms and dies, quid operatur, ib. 
Patron uſurper confirms, ib. Patron grants the next A- 
woidance, and then confirms the Leaſe of the Parſon, ib. 
A Parſon Leaſes to his Patron, which is confirmed by the 
Biſhop ,. and then aſſigned over by the Patron , bid. 
The Biſhop Patron confirms withont the Dean and C hap- 
ter, quid operatur, 101. A Parſon made a Leaſe before 
the Statute of 13 El. which was confirmed after , ibid, 
A Prebendary Leaſes , and recites that it is done by the 
- Biſhops conſent who is is a Witneſs to it,ib. Leſſee grants 
a Rentcharge, which is confirmed, 109. Parſon Leaſes, 
the Leſſee grants Annuity, and in a Writ of Annuity the 
Biſhop and Patron are prayed in Aid , and Verdict and 
Tudgment, quid operatur, ibid, 
Compoſition, vide Real Compoſition. 
Conſecration of Churches, by whom to be done, 124. And 
when to be Re-conſecrated, ibid. Vide in Churches and 
Chappels. 


Copy-hold, if it Eſcheat to the Parſon and Lord, he may 


grant it in Fee, IO 
Conveyances, By what Conveyances Tythes may be paſt, 
20% 


Corn, The Tythes thereof how to be paid, 189. Of Rakings, 
Igo. Of Green-corn cut for Beaſts of the Plow or Pail, 

I 9 I 

Cuſtom, Of what force in Tything, 214, 217. - Cuitom De 
non decimando where geod,216. To pay Tythes of things 
not Tithable, ib 


Aa Difference 
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D 


Ifference between it and Preſcription, 216. How far 

the Canoniſts allow of Cuitom,2.t7. Cuſtom to pay leſs 

than the true value of the Tythes,205. Cuſtoms confirmed 
by Att of Parliament, 218,219 
Deprivation and Depoſition what ,80. In what Courts it may 
be done,$1. For Waſte or Dilapidation,8 3.For Simony,80. 
For Now conformity,8 3. For not reading Common-Prayer 
within two months after Induttion, 82. To maintain any 
Dottrine repugnant to the Thirty Nine Articles, ib. For 
Crimes Eccleſiaſtical and Civil, ib. For diſobedience to the 
Ordinary, 82. For taking a ſecond Living, 83. For a 
Prieſt ;o marry was Cauſe,ib. Deprivation Ipſo fafto 
quid,ib. For berg a Common Drunkard,81. For not uſing 
the Common-Prayer, and not adminiſtring the Sacraments 
according to it,$2. Miſcreants,Infidels, Hereticks,&c. are 
deprivable,ib. Slaves Villains,and Iiterate perſons, ibid. 
Debt upon the Statute of 2 E. 6. by and agamſt whom it 
lies, 326. The form of the Declaration, 328. What Plea 
lies in it, 230. What Evidence is neceſſary for Plaintiff 
and Defendant, ib. Verditt and Judgment is good there- 
TM, 333 
Dignities EccleſiaFtical quid, 4.8 
Dulapidations,quid, 7.3. 4 Canon againſt them, 74. What 
remedy againit them, 75. Cauſe of Deprivation, 76. A 
Prohibition lies againſt a Biſhop, and to prohibit waſte, ib. 
An At of Parliament to avoid fraudulent Conveyances 
made to defeat, the remedy,78. An Attion upon the Caſe 
lies at Common Law, ib. How the Damages recovered 
may be diſpoſedofib. The Trees in Church-yards not to be 
cut but in ſpecial caſes, 79 

* native quid,i67. A Pariſh Church may be a Donative, 

' G4. How it may become preſentative,ib. Who may be 
-4ader of a Donative, ib. A Quare impedit lies of 4 
Deonattvey 
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 Donativeibid. Within what Statute it i, 1Þ, 

Duplex Querela, 1» what Caſes it lies, and what return is 

good upon it,l 3. Within what time te be ſued, IA 
E 

hy oper bas Furiſdidion of Ththes, 334 

Excommunication Ipſo facto, whether without Sen- 


tence. 
F 
Arms not to be taken by Spiritual perſons, but. in parti- 
cular Caſes, 111. A Parſon may not Farm anothers 
Parſonage, 112. May not keep a Tan-houſe or Brew- 
. houſe, Mo | ."*F 
Ferz naturz, No Tythes dut for Birds or Beaſts terz na- 
turz, 209 
Fees ; What Fees are due by the Canon for Inſtitution and 
Indufion, 53. What danger a Clerk incurs that 29s 
greater Fees than are due by Cuftom,52. No Fees are due 
or can be dice for Orders, 54a Oc. 
Firſt-fruits quid, 224. Why Vicarages are higher charged 
than Parſonages,2.27. The Antiquity of them, 64. 
Fiſh, Vide Fere nature. | 
Fowls Domeſtick ; What Tythes ſhall be paid of them, 2.13 
Fowling, vide Hawking. 
Fruits, vide Seeds. 
G 
Co piote-toer, vide i Church. 
H 
H7 Y; How to be paid,190. In Orchards,ib. Grafs cut 
in Meadows for the Beaſts of the Plow and Pail,1g1. 


Of Head-lands, Balks,&*c. 190 
Aaz Herbage 
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Herbage, The Canon for it,198. Who (ball pay it, ib. Not 
for Saddle Horſes, I99. Nor for Beaſts of the Plow or 
Pail,198. Nor for Beaſ#s Ferz Naturz,199. What ſhall 
be done where & Greund is eaten with mixt Catitel, 200. 
For what Catie! Herbage is due, ibid. 

Honey, vide Pees. 

Huntins, Ha w/:ivg, Fiſlung and Fuwling, IWhat Tythe is due 
thereof, 212 

I 


| qe Huw puniſhable in the Clergy, 118,09. Vide 

Concubines, 

Ind'cavit lay at the Common Law, And in what Caſes, 321. 
For a Sixth part, ibid. In" what Caſes it lies at this day, 
323. Nut till after Libel, ib. The form of the Writ not 
altered, ib. 1 lies of Offermgs,ib. By whem,324. The 
7anuer of preceeding in it,318. When the matter ſhall be 
remittcd to the Spiritual Cuurt, 22.3. The form of the 
Irit, ib. This Writ lies of a Vicarage, Parſonage, Pre. 
bend,&*c. ibid. Who ſhall have it, 1D. 

Indu&icn, How to be made, 6. Who may make it ib. What 
zs ro be done after it, 

Inftitntin, It what manner to be made,6. It may be done 
our of the Dizceſs,b. the virtue of it, 6, 
Jure Parronatus, 1s what Caſes it is neceſſary,10. Whether 
the Biſhop be bound to ſue at his own peril, 11. It may 
be ſued though the Church be not litigious, ib. The man- 
ncr of proceeding therein,1 4. The points inquirable in it, 
15. How the Verdict is to be taken in it, 16, Quid ope- 
ratur by the Verdict,ibid. IF the Fury refuſe to give their 
werdif/,quid heri, 16. Who may bold it, 17. The Biſhop 
himſelf may, 17. If the Commiſſioners neglect their 
Dwties,quid keriztb. The Verdict in it is not obligatory, 1b. 
a2t 2190/e Coils it 25 to be [ned, ; 'S| 

Turiſdietion, vide Recovery , The Spiritual Court bath 7 u- 
rt/.ciicu in Sumny, 52. In matters of Deprrvanion, 


De po- 
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Depoſitions and Reſignations, 80. For Mortuaries, 291. 
Confirmed by ſeveral Atts of Parliament as to Tythes, 
303. 'Vhere the Temporal Courts have furiſdittion of 
Tythes,: 01. And wherethe Spiritual, ib. WW. here Tythes 
were ancicnt]:; 4c:rminable, 295 
K 

| Sw If @ Simon * dies poſſeft , the Ring ſnall net 
loſe the Pre). n1ar10:4,4,g9. The King may preſent upon 
a Simonaical Corres, though he cannot ve ouilty of it, 
FO 

| [, 

$__, Ambs, vide Calves. 

Lapſe incurred to the Biſhop and the Patron preſents, 8 
If the Biſhop may let alitigions Church lapſe, 11. Where 
by the taking of a ſecond Benefice, 20. From woat time 
the ſix Months ſhall commence, 7. And how to be ac- 
counted, 7 

Leaſes, What Leaſes may be made by Clergy-men, 85. Ar 
Common Law, 86. By the Statute of 32 H.8S. ib. What 
quality ſuch Leaſes muſ® have, 87. They mu5t bein 
Writing indented,ib. Maſt commence from the making,th. 
The old Leaſe muſt expire within a year, ib. There mut 
uot be a double Leaſegib. What things may be Leaſed, ib, 
g1. Not an Advowſon, $8. It muſt be of Lands uſually 
let,ib. The uſual Rent muſt be reſerved. ib. Muſt not be 
without Impeachment of Waſt, 89. Parſons and Vicars 
are excepted in the Statute of 32 H. 8. ib. Biſh»ps are re- 
ſtrained by 1 Eliz. 99. Where ſuch Leaſes jbail only be 
voidable, ib. The 1 of Eliz. is a private Act, Fa Con- 
current Leaſes by Biſnops where goed, ib. By others, and 
when they may be made, 93. Whois to confirm them, vide 
Confirmation. They cannot be for Lives, nor upon a Life, 
98. In what Caſes Deans, Prebends, &c. are reſtrained 
by 13 Eliz.g2. Parſons and Vicars ave rejtramed by it, 
93. Where upin a concurrent Leaſe 1ve former muſt 
determine within T bree years, w.RBult not jo fer Biſh1s,94. 

A a3 Where 
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Where a Parſons Leaſe ſhall be void by Non-reſidence,94- 
Whether it ſhall be void againſt himſelf, 103. Houſes tn 
Corporations, how to be Leaſed, 95. Not in Reverſion,ib. 
What Leaſes by Biſhops and Archbiſhops are good, 86. By 
Deans, Prebends and Colledges, in what caſes they are 
good,g7. From what time to commence,ib. Parſon Leaſes 
and Reſigns,1 04. Parſon Leaſes, the Leaſe is confirmed, 
- and then he becomes Non-reſident,10t. Bonds and Cove- 
nants for future Leaſes,in what Caſes they are woid, 1 05, 
And Promiſes,ib. In what manner Colledges and Hoſpi- 
tals may Leaſe,t06. Where a Leaſe ſhall be good though 
a former be in being, 91. The former Leaſe ſurrendred 
between Sealing of the new Leaſe and Livery of Seiſin, 
ibid. Lands uſually fet together divided into ſeveral 
Leaſes and Rents prin; 86 
Litigious; Where a Church ſhall be ſaid to be Litigions, 10. 
How many ways a Church may become Litigious , 11. 
Where it may become Litigiozus by a Jure Patronatus, ib. 
Where after aJure Patronatus, ib. The Biſhop may admit 
either Clerk withour a Jure Patronatus at 61s peril, 14. 
Vide Jure Patronatus and Lapſe. 
London; Hew Tythes are to be paid there, 293. How anci 
ently, ib. The Decree abridged, 294, &c. Caſes put upon 
tbe Decrec, | 295 


M 
Arriages of Prieſts | forbid by ſeveral Canons, 114. 


Proſecuted,by whom and how, 115. John de Crema 
that projecu:ed this matter taken in Bed with a Wench, 
iv. How forbid by the Apoſtles Canons,11 4. Made Felony 
io u/e their coun Wives, or to keep them company, 118. 
After this was mitigated, 119. To affirm a Frieſt might 
Alarry maade Hereſie and Treaſon, ip, All Law-agamst 
:heir Marriage repealed, and their Children legitimated, 
119,120. That Att repealed, and at laſt reurued, 120 

Aaſt vide Sed, 68 | 
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Milk, vide Calves. Y : 
Milnes ; Whether any Tythes are due from them, and of 
what kind, 210 


Modus decimandi, vide Preſcription. 

Monaſtery Lands , In what caſes freed from Tythes, 2.71. 
How many ways they may be diſcharged, 276,@c. What 
Orders were freed from the payment of Tythes, 272. In 
what caſes the leſſer Abbeys may be free,276.Net of Lands © 
purchaſed after 1215. 277. By Real Compoſition, 265. 
By Bulls, 72. By perpetual unity, 276. What ſhall be 
ſaid a perpetual Unity,and the qualities of itgib. Whether 
Lands that came to the Crown after 3 1 HS. can be ſreges 

200 

Mortuaries quid, and where due, 289. They are only by 
Cuftom,2gt. Mortuaries by Biſhops to the King,quid,2.92. 
Their ſeveral appellations, ib. In Cheſter of a Prie#t, ib. 
The Statute for payment of them, 290. Provincial Ca- 


201 for them, 259 
N 

E admuttas, I» what caſes it lies, I3 

Notice of Refignation,&c. where requiſite, and how 

to be given, 9 


Ordinary, vide Biſhop. 
Ornaments of the Church, vide Chnrch. 


P 


Or ar of England reffrained the Popes power, 21 
Pardon of Simony the effect of it, 5O 
Parſon, Who may be ſo, 1,&c. He muſt be a Prieſt in Epiſ- 
copal Orders,55. He muſt ſubſcribe before the Biſhop the 
Ingagement, and have a Certificate of it, ib. He muſt 
read the 29 Articles, and how, 56. He muſt declare his 
aſſent thereunto, and in what manner, ib. The danger if 
be fail in any Circumſtances, 57. Thoſe things muſt be 
Aa 4 repeated 
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repeated upon taking a new Living, ib. Good advice to 
them,5s. Of what Age a Parſon niuſt be 55, 60. Who 
may be Parſon of a Living of 30 1. per ann. in the Kings 
Books,60. He muſt be conformable, $1. When, and bow 
oft he mu#t uſe the Common Prayer, 61. Before every 
Lefturegib. The penalty for uſing other ferms,62. He muſt 
mot maintain any Diiirine apgam#t the 39 Articles, 63. 
What he muſt do before and after Inſtuntion and In- 


duttion, GI 
Parſonage or Reftory what , 158. IWhereof it conſiſts, ib. 
Pentecoſtals, Quid & ubi dedit, 323 


Permutation, quid, 167. The form of a Cenditional Reſig- 
nation upon a Fermutation, ib. The Proteſtation, 168. If 
ether Incumbent upon a Permutation be put out he may 
repairto his own Living again, bg 159 

Perſonal Tythes,quid, and'm what places due, 262 

P:g5, vide Calves. | 

Pluralities,quid,19. Canons againſt them,1s. The miſchiefs 
that attend them, ib. The acceptance of a ſecond Living 
makes the firſt void, 20. As to the Patron without Sen- 
rence declaratory,ib. But nct to lapſe without notice,20,21. 
The Alt of Parliament againſt Pluralities,22. Which ſhall 
be ſaid a Living of 8 |. per ann. ibid. That a Parſon not 
qualified may have a plurality, 23. Who is qualified by 
ſervice to have a plurality,ib. And who by birth,2.4. And 
who by dignity, ib. He that takes a Plurality muſt have 
a Teitimenial, 25. Hew to preceed in the taking a Plu- 
rality,25. The firſt is void by Inſtitution into the ſecond,ib. 
Which Chaflains are qualified , where there is above the 
number allowed by the Statute retained, 27,29. The Ma- 
fer dies before the Chaplain is preferred,27. The Miſtreſs 
warries end becomes a Hid.w again,ib. Or marries under 
ber Degree,2.8. What Livings and Preferments muke a 
Plurality, 29. No body can have a duuble copacity to 
eualifie, ib. Chaplains retained by the Som in the Fathers 
life time are not qual:ified,25.Master diſch. es his Chap: 

| ee 1 Jain 
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{ain before he is preferred,ib.One qualified is inflituted into 
the ſecond before a Diſpenſation, 29. The King cannot 
diſpence with this Law,ib. Inducted into a ſecond Livin 
and does not read the Articles, ib. A Clerk qualified is 
made a Biſhop, his qualification ceaſes,30. Where Union 
| ſhall make a Plurality, iv. A Vicar made Parſon of the 
ſame Church, or e converſozib. Of another Rettory im the 
ſame Church, 31. Theill effefts of taking Diſpen/{aticns 
from the Pope, and giving it 9 the Nobility, 32. How many 
qualificaticns there are in England,ib In Margin,of whit 
Livings Pluralities were Originally allowed, to. In what 
Caſes rhe Canoniſts allow of Pluralities, 18. None ma 
| have two Preferments in one Church,19, Reaſons why the 
Nobility ſhould wave this Prerogative of qualifying for 
Pluralities, J2 
Pope,Several Acts of Parliament to reſtrain his uſurpations, 
 *21..Charged with a damnable Cujtom in the Court of Rome 
ro uſe extortion,ib. Charged with the like by a Council, ib. 
Priefts,Whomay be, and at what, Age, 61 
Preſcription aud Modus decimandi quid, and why the Eccle- 
fraſticgl Courts rejett Cuſtoms and Preſcriptions ts the da- 
mage of the Church, 245. How Preſcription and Cut c;3 
differ, 2.46. Confirmed by Parliament, 250. Preſcription 
De modo decimandi, ib. Fu#tified by Reaſon, 246. Who 
may preſcribe in Non decimando,25 o. Aud w:0 in Modo 
decimandi,ib. 4 Modus to dotws thinss and one fails,25 2. 
For Houſes where good,2:5 3. What Preſcriptions are good, 
ib.&c. For Weook and Lamb where good,t5 4. For Corn,ts5 5. 
388 For Woodib. For Calves and Milk, io. Fir Eggs, ib. For 
| Land in lieu of Tythes,256. For Headland and Balks,ib 
For Bees,257. For Herbage,ib. For Fewel,iv. For Parks, 
258. To pay ihe Vicar for Tythes due to the Parſon,259. 
How a Modus decimandi may be deitrozed, 261. From 
what time Preſcriptions ſhall commence, 273. How Pre- 
ſcriptions ſhall be proved iS palteriorc , and practice 
fmce, Es Ns 186 
e E reſen- 
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Preſentation, The form thereof,4.. How tobe proceeded on, 5. 
What time the Patron has to preſent, 9. Where his Clerk 
ts refuſed for juſt cauſes, "7 
Przviledge of the Clergy, they may not be compelled to ſerwye 
im Temporal Offices,12.0,124. Are not bound to appear at 
the Sheriffs turn,12.3. They are not tobe Arreſted in ſome 
caſes, 122,125. Netto be diſturbed whilſt doing Divine 
Service, 120. Not to pay Toll, 121. Nor Pontage, 
Murage,&c.122. May ſue in the Eccleſiaſtical Court for 
Batteries on their perſons, 129. The Collettor of Tenths 
may not difturb them,123. Their priviledge in Criminal 
caſes,124. Freed from purveyance,125. Not to be amer- 
ced for their Church Livings,125. No Execution may be 
ſerved on the Goods of the Church, ib. Their Priviledges 
confirmed by ſeveral Atsof Parliament,126. What Pri- 
viledges they pretend to by the Canon and Cruil Law, ib. 
&c. And what Privviledge they have in ground where 
the Tythes grow, 220 
Procurations quid, where due and how, 230. Not to the 
Arch-Dzacon when the Biſhop viſits,231,2.33,@c. How 
many Servants are allowed the Viſitors, 225 
Prohibitions, Sur modus decimandi, 313. For freethg Mo- 
naftery Lands, ib. Where the Suit is for the Tythe of 
things not Tithable, ib. For matter triavle at Law, 31o. 
Becauſe the Spiritual Courts proceed againſt Law and 
Reaſon,ib. MuF#t preſent a Copy of the Libel, 311, In 
what Caſes the Suggeſtion muſt be drawn up, 313. In 
hat Caſes a Prohibition is peremptory, 311. How to be 
proſecuted, 312. Where it lies after a Conſultation, 313. 
Where a ſpecial Conſultation ſhall be granted, ib. In what 
Caſes the SuggeFtion is to be proved within ſix Months, 
313. How the ſix Months muſt be accounted , 304. 
The benefits and damages Prohibitions introduce, ZI 3. 
Huw to proſecute and defend Prohibitions, ib. In what 
Caſes it is grantable after Sentence, ib. 
Property; IWhere the property of a mans Goods ſhall be taken 
away 
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away by the offering them to a Saint by a Stranger, 148, 
And in what Caſes he may take ſuch Goods agam, ib, 


Q | 

©7568 Tacumbeavie, IWhere it lies, 13 
R 

R Eal Compoſition quid,and the effe&s thereof, 258,09. 


Recovery, In what Courts Tythes were anciently to be reco- 
wered,z0m. In what Caſes the Spiritual Court bath F u- 
ri{dittion concerning Tythes,Zo1. And in what Caſes the 
Temporal Court hath Turiſdittion, 312. Where the Spi- 
ritual Court hath not Furiſdiftion, 392. The Spiritual 
Furiſdiction confirmed by the ſeveral As of Parlia- 
ment, 303, &fc. The remedy where tbe Spiritual Courts 
are not obeyed before Sentence, 307. The remedy for diſ- 
obedience aftcr Sentence,ib. 2 E.6.extends only to Predial 
Tythes,3Z11. Obſervations on the Statute of 27 H.8.307. 

And on the Statute of 32 H. 8. 309. Upon all the Sta- 
tutes,ib. Vide Exchequer, and in Furiſdition, antea. 

Reſidence is Jure divino,20. Non-reſidence was not heard in 

the Weſtern Church of 500 years after Chrift, 63. An 
AF of Parliament againſt Non-reſidents,65. The end of © 
that Law,66. Who may by that Law be Non-reſident,65. 
A Pluraliſts Maſter dies, he may not be Non-reſident,69. 
How Biſhops may be compelled to Reſidence, ib. Where a 
Parſons Leaſe ſhall be avoided by it, 94, 103. In what 
Caſes be may demiſe and be Non-reſident, 94, 95. The 
penalty for Non-reſidence , and how to be recovered, 55. 
Complainedof in Parliament,64. The damage the Church 
' ſuſfers by the Non-reſidents,tb.&c. The Kmg may jciſe of 
the Temporalties of @ Biſhop for Nou-reſidence, 50. The 
form of the Writ of Seiſure, ib. The Epiſtle of Pope Da- 
maſus againſt Biſhops Non-reſidence, "3 
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Reſignation, To whom to be made, r65 
It may be to the King,ib. The ſeveral words of a Reſig- 
nation,167,. It may be to a publick Notary, or in his pre- 
ſence, or by proxiezib. It may be upon Condition, ib. The 
form of it upon a permutation, ib. 


S) 


S Eats in Churches, vide Churches. 

Scre fac. In what Caſes the right of Tithes ws determina- 
ble in them,and how taken away, 325 

Seeds, Fruit, Ma#t, Bees, How to be Tithed, 208,K&c. 

Stimony quid, 33. Canons againſt it, 34. The little effeft of 
thoſe Canons, and the reaſon, 35. The difference the Ca- 
noniſts make between Simoniacus and Simoniace, 36. Ars 
Att of Parliament again#t it, ib. The penalty upon the 
corrupt Patron,27. Where be ſhall loſe bis Preſentation, 6. 
The Clerk not privy, where he ſball be diſabled, 3g. 
Il hat Contratts ſhall amount to Simony, 4.2, 47. Bonds 


for Reſignation ſhall not,4.3. Examinable in the Spiritual = 


Court, 52. Advice againſt Bonds for Reſignation, 4.6. 
Who may take advantage of. it,49. In giving above the 
due Fees for Inſtitution, 5i, For Reſignation upon Ex- 
change,ib. For corrupt giving Orders or Licenſe to Preach, 
52. A Cann Phaphty this,and what Fees are to be taken, 
53. How the Penalties are to be recovered, ib. The effets 
of a Pardon of Simony, 50. What Contracts are net St- 
2oniacal, 47. Who are within the Law againſt Simony, 
4.5. Not where the Contratt is not executed, 4.9. If a 
Simoniſt die in poſſeſſion,the King ſball not loſe his Preſent - 
ments,ib. There may be Simony and the Patron and Clerk 
both free,5o. The Eccleſiaſtical Courts have the power to 


examine it, [ſaved in the Stat. Fl 
Synodals, Quid & ubi, & cui debet, 22 1,GCC. 
S poltation, Quid & ubi, 216 
Tenths, 
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Emnths, quid, ubi & cui debet, 2.28. What remedy the 
Succeſſor has for the Arrears in the time of his Prede- 
ceſſors, 229 
Tythes, Quid & quotuplex,1 76. Majores,quid, 177. Mino- 
res quid,ib. quo jure due, 175. To whom due, 179. The 
Parochial Right when it commenced,180. Who is capable 
of them in pernancy,185. Due to the Rector prima tacic, 
186. Extraparochial, to whom dne, ib. A Parſon, &c. 
may have a Portion in another Pariſh,ib. To whom due in 
particular Caſes,187. To whom due in the Vacation, 188. 
If Parſons and Vicars ſhall pay each to the other, 188. 
Tythes may belong to a Chappel,ib. Of what things due, 
I89. Of what not, 213. What Priviledge the Parſon 
bas in the Lands where they ariſe, 220 


V 


Icarages, Of their Indowments before and within me- 
mory,159. How to be expounded, ib. Indowed de Al- 
teragio expounded to extend to ſmall Tythes, 160. De 
minutis decimis, and expounded to Wood, ib. Corn-Lands 
ſowed with Woad, Saffron, &c. ibid. The Vicar ſhall not 
have Tythes of the Glebe of the Parſon,nec E converſo,ib. 
How the Indowment of Vicarages was introduced, 1GT1. 
How they may be re-united to the Parſonages, 16%. In 
what Caſes they ought to be inlarged out of the Parſo- 
age, ib. The Parſon ſhall free the Vicar from Incum- 
brances, 163. How they may be diſſolved and re-united, 


162,163 
Viſiations and matters concerning them, 24.9 
Voidance, vide Simony, Pluralities,@c. 
Uſurpation, A Caution to avoid it, [3.: 
IVinding- 
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y y Inding-Sheets, vide in Church. }_ at 
Wood; A Canon for the payment of Tuthe-IWood, 19%- 
Complaints agamift it m Parliament, ibid, Limi«- 
tion by the Statute, ibid. Which was a Declaration of 
the Common Law, ib. Queitioned if an" Ait,"and'wvin- 
dicated,ib. Sylva cxdua quid, 194. What fhall be ſaid 
great Wood, ib. Off what Wood Tythes ſhall be paid,195. 
Of Nurſeries,ib. Of Toppings, ib. Of Bark, 196. Not 
of Dotards, ibo Where due if great and ſmall Woods be 
mixtib. Who (ball pay it the Buyer or Seller,b. Preſcrip- 
7101 in non decimando, where it is good,Il97. How to be 
paid,ib. Where due of Wood that is grub 'd, Cn, * 
Writs Mandatory for the payment thereof. 

Wool and Lambs, Hew the Tythe thereof is to be paid, 202, 
Where Sheep ſhift Paſture from one Pariſh to another,2.06. 
There ſball be no Tythes paid in thoſe Pariſhes where they 
are kept le{s than 30 days, 2.05. Videplus,,nCalves before. 
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'A Liſt of thoſe Reverend Fudges, and other Warthy Perſons 


of the Inner-Temple , that have communicated their 


Learning for the publick benefit of the Profeſſors of the 


He L. High Chancellor Finch, 
his excellent Table to Sir 
, Henry HobartzReports. 
Mr. ſffice Zirtltow his excellent 


Sir Edward ke Chicf Juſtice firſt 


of the C.B. and after of the K. B. 

Thirteen Books of Reports, his 
Four Books of Inſtitutes,his Book 
of Entries, his Copyholder, and 
his Book of Bayls and Mainprize, 
and his Reading upon Fines. 

Sir Edmund Anderſon Chief Juſtice 
of the Common Pleas, Two Vo- 
lures of Reports. 

Sir John Vaughan, Chief Juftice of 
the C.B. his Arguments. 

Sir Roger Manwood, Chief Baron of 
the Exchequer, the Forreſt Laws. 

Sir George Crook, one of the Judges 
of the B.R. Three large Vo- 
lumes of Reports. 

Serjeant Rolls, Two large Volumes 
of Reports in Common places. 
Sir John Bridgman, Chief Juſtice of 

Cheſter, his Reports. 

Sir Fohn Dawvies his Iriſh Reports , 
and his Learning upon Impoli- 
tions, and Tunnage and Pound- 
age. 

Mr.Selden his Hiſtory of Tythes,his 


Mare Clauſum, and Titles of Ho- |. 


nour,&c. 


Kelway a Bencher, his Reports. 

Mr. Perkins, his excellent Book of 
Law. 

Mr.Trotman's excellent Abridgment 

of Sir Edw.Coke's Reports. 

Mr.Symon Theloals Digeſt of Writs. 

Mr. Bu!lſtrodes Three Volumes of Re- 

ports. p 

Mr.Weſt his Symboleography or Pre- 
ſidents, 2 Fol. 

Mr. Brownloes Two Volumcs of Re- 
ports,and Two Volumes of Plead- 
ing,and Judicial Writs. 

Mr.Will:am Sites, a large Volume 
of Reports, and his PraCtical Re- 
giſter. 

WS. Golesburrows Reports. 

T.H. Mr.Plowden's Abridgment. 

Mr.John Clayton, Pleas of Affize and 
Topicks. 

Mr.Mozles Entries, printed in other 
Mens names and diſguiſed. 

Sir Richard Harpurs, Reports come 
mon in M.S. but not printed. 

Mr.Reyly's Records of the Tower. 

Mr. Blunts L aw Dictionary. 

St.Germans Doctor and Student T.7. 
Bale ſcrip. illufir' Brittanice. 

My Lord Keeper Litt!etous Reports 
wrong fathered. 

Sir Simon Dezg, The Parſons Coun- 
ſellor, cum Alt. 


——_—— 


A Catalogue of ſuch Fudges and others of Grays-lun , as 
have publiſhed any Books of Law. | 
T He Lord Viſcount Ferulum, his | Sir William Stamford: Pleas of the 


Elements of the Law &c. 


Crown. 


Sir Anthony Fitzherber: his great | Mr.Juitice D 1/1n/-4, ſome Reportsin 


Avridgment,his Naturs Brew! im, 
and Juitice of the Peace. 
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Sir Henry Yelwertony 
_ Reports. fe > 
Sir Henry Finch Bis Book of Law. | 


2 Volume of 


Mr. Kitchin his Court Leet and | Mr.Merſhes Reports. 


Court Baron. 


| bridgmentand Reports. 3 
Mr:Leonards Three Volumes of Re- 
ports, 


Mr. Wingates Abridgment of the 


Mr. Juſtice Jenkins Rerum Judisa- 
rin &* Pacis conſu/:0. 

Mr.Scrgeant Caltis his Readings. 

Mr. Aſhes Tables and Epicicea. 

Mr. Huzes Parſons Law, great A- 


Mr.B:llingharſt, | 
| Mr. John Allens Reports, adjudged 


Statutes,&Cc. 
| Sir T20mMas Hetleys Reports. 
cum alin, 


before he ſaw Grayes-Inn, 


The Names of the Reverend Judges and others of the Mid+» 


dic-Temple , that hawe be 


g IR Robert Brooks's excellent A- | 
bridgment, | 

Sir Jolm Pophams Reports. 

Sir 7ames Dycr's Reporrs. | 

Sir Jehn Doaricdge, the Englith 
Lawyers diſcoorſe of Wales, and 
Compleat Parſon. 

Sir Fraucts Mores Reports. 

Sir Henry Calthrops Copyholder and 
Cultums of London. 

Sir Richera I anes Reports. 

Mr.Edmnny Plowaen, Two Volumes 


cn kind to their Profeſſion. 


of Repoits and Nuere's, 

Mr. Fleet wood's Table to H, 7. 

Mr.Baron $avils Reports. 

Mr. Rich. Crompton's Juſtice of the 
Peace and juriſdi-tion of Courts, 

Mir.Shephards Epitome, Jultice of 
the Peace, Parſons Guide, Touch- 
ſtone of Conveyances, &c. 

Mr. Latches Reports. | 

Mr. Hakes Pook of Law dedicated 
ro QO.C. 

Sir Feffery Palmers Reports, 


The Names cf the Reverend Fudges and others of Lincolns- 


Inn,who have made us partakers of their Labours. 


gl R Henry Hobarts excellent Re- 
ports. 

Sir James Leys Reports. 

Sir Matthew Hales h.s Epitome of 
Crown Law. | 

Mr. Juſtice Ra/als excellent Book of 
Entries, Abridgment of the Sta- 
tutes,and Terms of the Law. 

Mr.Juftice Owen's Reports, 

Mr.Juſtice Jezes Reports. 

Mr.Juſtice inches Reports. 

M.S2thams Reports. 

Mr.Daltons [uſtice of the Peace,and 
Sheriffs Ofkce. 


Laws, Archeion, Office of Conſta- 
ble,and Perambulation of Kent, 
Mr.Noyes Reports falfly fathered, wt. 

puto, 

Mr. William Pryn's Records of the 
Tower abridged, Writs and Pleas 
for the Lords, a Supplement to 
my Lord Cokes 4 Iuſtitutes,&c. 

Mr Sargeant Benaloes Reports com- 

" mon in M.S. part Printed, 

Mr. A/entworths Office of Executors. 

Mr.Pox/tows Elaborate and Learned 

 Abridgment of the Statutes, and 
his Pax Regis & Regni. 


Mr Lambtris Jullice of Peace, Saxon | 


Mr. Juſtice /; nches Entries. 
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